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The Postal Fraud Statutes: 
Their Use and Abuse 


Mr. Hart Warns That Authority for Issuance of a Fraud Order 
Should Be Made to Stand Rigid Tests as to Constitutionali y 


rF HE POWER TO ESTABLISH a postal system is specifically 
granted to Congress by the Constitution of the United States.’ 
This power has been held to embrace the regulation of the entire 


postal system * and led, in 1872, to one of the earliest statutes aimed at 


fraudulent merchandising.’ In that year Congress vested in the Post 
Office Department the power to refuse mail service to anyone who is 
“conducting any . . . scheme or device for obtaining money or prop- 
erty of any kind through the mails by false or fraudulent pretenses, 
representations, or promises” and to return all mail sent such persons 
to the addressee “with the word ‘Fraudulent’ plainly written or stamped 
upon the outside thereof... .”* As an added sanction, the Postmaster 
General may also decree that money_orders made out in favor of these 
operators be refused payment.’ In 1589 the fraudulent use of the mails 
was made a criminal offense as well.® 

: United States Constitution, Art. I, ‘17 Stat. 322 (1872), as amended, 39 
Sec. 8 USC Sec. 259 (1952) 

2 Public Clearing House v. Coyne, 194 *17 Stat. 323 (1872), as amended, 39 
U. S. 497 (1904). USC See. 732 (1952). 

‘17 Stat. 322 (1872). as amended, 39 *18 USC Sec. 1341 (originally enacted on 


USC Sec. 259 (1952): 17 Stat. 323 (1872), March 2, 1889, Ch. 393, Sec. 1, 25 Stat 
as amended, 39 USC Sec. 732 (1952). 873). 
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The history of the enforcement of these federal statutes reveals 
that the courts have not always been in sympathy with their censor- 
like provisions. Their constitutionality has been upheld, however, 
against attacks challenging that they (1) are an undue limitation upon 
freedom of speech in violation of the First Amendment ;’ (2) contain 
unlawful search and seizure provisions in violation of the Fourth 


Amendment; (3) do not comply with the due-process clause of the 
Fifth Amendment; and (4) inflict unusual punishment in violation of 
the Eighth Amendment.*® 


Notwithstanding the courts’ refusal to invalidate the statutes on 
constitutional grounds, they have indicated a tendency to restrict the 
Post Office Department's use of them to cases in which there can be 
little doubt of their applicability.* This is unquestionably due not only 
to a reluctance on their part to sanction any “prior restraint” statutes, 
but also because of the potential power which such laws place in the 
hands of the Postmaster General.*® Not only is the one proceeded 
against barred from receiving any and all mail, but—further than that 
—his customers, suppliers, creditors and, in fact, all his correspondents 
are informed by the governmeg that he is engaged in fraudulent 
activity. It should be noted here that such fraud orders apply to all 
mail sent to the cited party, whether or not it pertains to his fraudulent 
operations. There need be no attempt on the part of the Post Office 
Department to segregate personal mail from business mail or to refuse 


* Public Clearing House v. Coyne, cited * Public Clearing House v. Coyne, cited 
at footnote 2; Donaldson v. Read Maga- at footnote 2: Donaldson v. Read Maga- 
zine, Inc., 333 U. S. 178 (1948); cf. Holmes, zine, Inc., cited at footnote 7. 

J., dissenting in Leach v. Carlile, 258 U. S. * Reilly v. Pinkus, 338 U. S. 269 (1949). 
138, 140 (1922). ” Case cited at footnote 9, at p. 277. 
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delivery of only that mail connected with the fraud." In effect this 
could mean that where a corporation manufactures a line of products, 
although only one of them is met with official objection, its entire busi- 
ness could be effectively squashed by such an order. 


Since the remedies are dangerously powerful, their use must be 
restricted to those abuses which they were designed to correct. They 
are, by their very wording, aimed at fraud. They are not concerned with 
the manufacturer who is engaged in mere “puffing” of his product 
nor even with the advertiser whose claims border on the misleading. 
Before a fraud order can issue, there must be a finding that the accused 
party intentionally misrepresented his wares: the respondent must be 
knowingly attempting to deceive the public.** When the statutes are 
so restricted in use, the remedies are not so harsh, but are, indeed, 
necessary. 


The statute is particularly effective in controlling the drug or 
device distributor who solicits mail-order purchases based upon fraud- 
ulent misrepresentations. Such a form of retailing is especially attrac- 
tive, as distance from the consumer provides easy escape from the 
victim’s available civil remedies, as well as from his extralegal recourse 
to local better-business bureaus and to methods devised at bringing 
the scorn of the community against a local unprincipled vendor. Here, 
however, the source of orders depends upon the delivery of mail. The 
charl.tan or unprincipled purveyor of useless remedies is usually 
without benefit of any normal retail outlets, as the local pharmacy 
and general retail establishments will refuse to carry his products. 
There is no more efficient method of stopping his business than by stop- 
ping his mail. 

The enforcement of this law is of special interest to the proprietary 
drug manufacturer. These fly-by-night vendors of nostrums are his 
competitors, and competitors of the worst sort if they are allowed to 
escape punishment for false claims. The drug distributor who can 
claim a cancer cure, even if only in the more sensational magazines, 
is dangerous not only to the consumer, but also to the legitimate drug 
industry which must truthfully label its products and restrict its 
advertising to claims based upon fact. 


As competitors, they are also a source of discredit to the industry 
as a whole. There is nothing which serves to discredit the drug manu- 





™ Public Clearing House v. Coyne, cited "= Farley v. Heininger, 105 F. (2d) 79 
at footnote 2. (CCA D. C., 1939), cert. den., 308 U. S. 
587 (1939). 
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facturers more than these pernicious peddlers of potential death, and 
nothing can make the public less willing to believe truthful claims of 
cures and relief than the exposé of the falsity of claims made by these 
people. To a large degree the proprietary drug industry’s good will is 
based upon confidence in the truth of advertising claims. A breach 
of that confidence by one swindler weakens the good will of all. 


On the other side, the drug industry must guard against over- 
zealous public officials who would be willing to expand the use of the 
postal fraud statutes far beyond that intended by Congress. The legiti- 
mate drug house should have little fear from the postal authorities, 
as the statutes are not directed at it, but in at least one recent case 
there is a vivid showing of a reach for power by the agency.” 


Largely unnoticed, there have been, during the past few years, 


several very significant developments in the enforcement of these 
statutes—developments of which the industry should be aware. There 
is presently a bill before Congress * which, if passed without amend- 


ment, would vest even greater powers in the Postmaster General, 
powers which might well be feared not only by illicit operators, but 
by the legitimate drug industry and by all who are interested in pro- 
cedural due process. It is the purpose of this article to explore this 
legislation, as well as significant recent case developments. 


Post Office Administrative Procedure 

Prior to 1951.—Prior to July of 1951, the issuance of a postal fraud 
order involved comparatively simple administrative preceedings. It 
was possible for the agency to obtain, quickly and effectively, a final 
fraud order and enforcement, since it was accomplished merely by the 
agency's withholding of the respondent's mail, thus providing no 
problems. 

The procedure * followed by the agency consisted of the issuance 
of a complaint by the chief of the frauds section, which was approved 
by the solicitor, who then set a time for hearing and served the com- 
plaint plus a notice of hearing on the respondent. The respondent 
then had an opportunity to answer the complaint and was afforded 
a formal hearing before a trial examiner who was a member of the 
agency. At the close of the hearing the trial examiner prepared find- 











™ Atlanta Corporation v,. Olesen, 124 F. 39 CFR Sec. 151.1-39 (1949). These were 
Supp. 482 (DC Calif., 1954). rescinded by new regulations promulgated 
™ H. R. 174, 84th Cong., 1st Sess. (1955). on July 8, 1951, in 16 Federal Register 6683 
% Rules of practice in postal fraud pro- (1951). 
ceedings prior to July 8, 1951, are found in 





POSTAL FRAUD STATUTES; USE AND ABUSE PAGE 249 
ings of fact and forwarded them, together with his recommendations, 
to the Postmaster General for final decision. If the Postmaster General 
decided that an order should issue, he notified the respondent and 
notified the local postmaster, who immediately stopped delivery and 
began return of all mail addressed to the respondent marked, as di- 
rected, with the word “fraudulent.” The simplicity of the hearings and 
the ease of enforcement added greatly to the force of the statutes. 


No effort was made to comply with the provisions of the Admin- 
istrative Procedure Act.” Whether the postal department was to be 
governed by this act in the administration of fraud orders was first 
raised in Bersoff v. Donaldson in 1948." There the United States Court 
of Appeals for the District of Columbia held that: 

provisions of the Act do not apply to mail fraud orders as Section 5, 5 


U. S. C. A. § 1004, thereof confines the prescribed procedure to cases of adjudi- 
cation “required by statute to be determined on the record after opportunity for 


” 


an agency hearing. 
The statutes ** instituting postal fraud orders do not specifically re- 
quire a hearing. 


Wong Yang Sung v. McGrath and /ts Application to Postal Fraud 


Proceedings —In 1950 the United States Supreme Court decided the 
case of Wong Yang Sung v. McGrath,” in which it was held that deporta- 
tion hearings, although their authorizing statute did not specifically 
require a hearing, were controlled by the Administrative Procedure 
Act. The court stated that: 


the limiting words [do not] render the Administrative Procedure Act 
inapplicable to hearing, the requirement for which has been read into a statute 
by the Court in order to save the statute from invalidity.” 

In 1951 the question of whether the Administrative Procedure Act 
was made applicable to postal fraud hearings by this case was raised 
by the petitioner in Cates v. Haderlein.**? The United States Court of 
Appeals for the Seventh Circuit, following the Bersoff case,”* held that 
the Administrative Procedure Act did not control. Certiorari was re- 
quested. Before the Supreme Court could act, however, the Post 
Office Department had promulgated new regulations which incorporated 





™ 60 Stat. 237, 5 USC Sec. 1001 (1952). 

174 F. (2d) 494 (CA D. C., 1949). 

% Bersoff v. Donaldson, cited at footnote 

17, at p. 495 (italics supplied by the court) 
“17 Stat. 322 (1872), as amended, 39 

USC Sec. 259 (1952); 17 Stat. 323 (1872), as 

amended, 39 USC Sec. 732 (1952). 

2 339 U. S. 33 (1949). 


“At p. 50. There would seem to be 
little doubt but that a hearing is required 
to save the postal fraud order stututes 
from constitutional invalidity as a denial 
of due process guaranteed by the Fifth 
Amendment. 

2189 F. (2d) 
U. S. 804 (1951). 

* Cited at footnote 17. 


369 (CA-7), rev'd, 342 
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all the guarantees of the Administrative Procedure Act into its fraud 
proceedings.** When the case came before the Court, the Post Office 
Department took the unusual step of confessing error, and the court 
reversed “upon consideration of respondent's confession of error and 
the record.” * This action of the Supreme Court was interpreted by 
the Court of Appeals for the District of Columbia as being contra to 
Bersoff v. Donaldson,” and at least one commentator concluded that the 
Administrative Procedure Act was now applicable to postal fraud 
hearings.** 

Present Hearing Procedure-—The regulations * which the Post 
Office Department enacted in order to bring its fraud order proceedings 
within the Administrative Procedure Act substantially lengthened the 
time that it takes the Postmaster General to secure such an order. 
Under present regulations, the hearing examiner (who now fulfills the 
requirements of Section 11 of the Administrative Procedure Act **) 
must, at the close of all testimony, allow the parties to submit proposed 
findings and conclusions prior to preparing his initial order. Then, 
once he makes his findings and his initial decision, he must submit 
them to the parties before he presents them to the Postmaster General. 
The respondents must be given time to file exceptions to his initial 
decision, and these exceptions are presented to the Postmaster General 
who must dispose of them prior to issuing a final agency order. 

It has also been contended by the agency that additional delays 
are occasioned by the deposition provisions of the new regulations." 
It has been estimated by former Postmaster General Donaldson that 
the disposition of cases takes twice as long under the present rules as 
in the past. It is the position of the agency that this delay is responsible 
for a weakening of the fraud statutes. 


Interim Stop Orders.—The delay caused by adherence to the new 
regulations soon began to cause the Post Office Department concern 
as it found the effectiveness of its orders greatly diminished. To fill 
the breach, occurring between the time of the complaint and the final 
order, they appealed to Congress.** From all their actions and from 





“39 CFR Sec. 150.400-426 (1949): now Civil Service Commission in regard to 
found at 39 CFR Sec. 201.1-26. promotions, etc. 


*% Cates v. Haderlein, 342 U. S. 804 * 39 CFR Sec. 201.19. 
(1981). "HH. Rept. 1874, 82d Cong., 2d Sess. 


* Cited at footnote 17. phe — H. Rept. 850, 83d Cong., 1st Sess. 
2 : 
See Note, 96 L. Ed. G3l, G2. ® H. R. 174, 84th Cong., 1st Sess. (1955); 
* 39 CFR Sec. 201.1-.27. H. Rept. 850, 83d Cong., ist Sess. (1953); 
™60 Stat. 237 (1946), 5 USC Sec. 1011 H. R. 569, 83d Cong., ist Sess. (1953): 
(1952), which requires that hearing ex- H. Rept. 1874, 82d Cong., 2d Sess. (1952); 
amiiners be primarily controlied by the 4H. R. 5850, 82d Cong., 2d Sess. (1952). 
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their public statements before Congtess,** it would appear that they 
accepted the fact that the Administrative Procedure Act applied to 
fraud orders and that a formal hearing, in accordance with that act, 
was required before the issuance of any type of an order stopping mail 
delivery ** under the law as it is presently written. 


In spite of this, the Post Office Department has pursued a policy 
of issuing, without any type of hearing whatsoever, interim impound- 
ing orders which result in a refusal by the local postmaster to deliver 
any mail to the respondent until the outcome of the agency hearing on 
a final order. The mail is not returned to the sender, but is held at the 
local post office. 


The three United States district courts which have directly ruled 
on whether such interim orders are valid have expressly refused to 
grant injunctions against their enforcement.** These courts have 
implied the necessary power for the issuance of such orders from the 
general broad duty which has been reposed in the Postmaster General 
—the power to regulate the mails. They have failed to mention either 
due process or the applicability of the Administrative Procedure Act 
to such orders, The only restriction which these courts have placed 
upon such intermediate orders is that they can remain in effect only so 
long as the Postmaster General expeditiously handles the hearings.** 


A sharp dissent from the above cases occurs in the dictum of a 
similar case which eventually reached the hands of Justice Douglas of 
the Supreme Court sitting, in chambers, as circuit justice. Procedural 
grounds caused him to refuse an injunction against the enforcement 
of just such an order in the case of Stanard v. Olesen.*" Showing a 
reluctance to disturb the normal channels of appeal, he accepted a 
promise that the Postmaster General would soon decide upon the final 
order, and the argument that such decision would render the question 
moot—whether it be for or against the respondent. He reasoned that 
if the order did not issue, the mail would soon be returned, and that if 
the final order did issue against the respondent, it could be tested along 
with the interim order in one proceeding. Justice Douglas left no 
doubt about his belief as to how the case should be decided : 





= Postmaster General Summerfield: H. * Williams wv. Petty, 136 F. Supp. 283 
Rept. 850, 83d Cong. Ist Sess. (1953): (DC Okla., 1954); Barel v. Fiske, 136 F. 
Former Postmaster General Donaldson: Supp. 751 (DC N. Y., 1954): Wallace v. 
H. Rept. 1874, 82d Cong., 2d Sess. (1952). Fanning, No. 15499-T (unreported) (DC 

“See Postal Decision 328 (Post Office Calif.). 

Department). *“ Donnell Manufacturing Company v. 
Wyman, 156 F. 415 (CC E. D. Mo., 1907). 
"74S. Ct. 768 (1954). 
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Under the law . . . every business . . . has the right to be let alone. 
The Administrative Procedure Act . . . gives some protection to that right. 
The power of the Post Office Department to restrain the illegal use of the mails 
is subject to that Act. 


The power to impound at the commencement of the administrative proceed- 
ings is not expressly delegated to the Post Office . . . . It has such serious 
possibilities of abuse (unless carefully restricted) that I am reluctant to read it 
into the statute. I, therefore, strongly incline to the view that the interim order 

is invalid.” 

After the Post Office Department had issued a final order against 
the respondent, this case came before the United States Court of 
Appeals for the Ninth Circuit and, although the question of whether 
the Postmaster General has the discussed power was not squarely in 
issue, the court, in dictum, expressed the view that the Administrative 
Procedure Act applied to postal fraud proceedings.*® 


The view of Justice Douglas seems to be by far the one more 
consistent with the traditional notions of fair play and statutory con- 
struction. Unless proper procedural safeguards are afforded the 
charged party, postal fraud statutes face grave constitutional difficulties 


as being violative of the due-process clause of the Fifth Amendment. 
Proper procedures are secured by the present administrative regula- 
tions governing the issuance of a final order. They must also be pro- 
vided before the issuance of an interim order. Since such an order is 
issued ex parte under present policy, the only argument which the 
department can present in the favor of its bridging the due-process 
requirements is that the individual may go to a district court and seek 
his review in the form of an injunctive suit restraining enforcement of 
the order. No other opportunity is afforded whereby he might defend 
his rights. Even this tenuous avenue of due process (which fails to 
consider the possibility that the Administrative Procedure Act applies) 
was closed to the petitioner in the aforementioned Stanard case when 
the district court held that the petitioner's administrative remedies 
were not exhausted and would not be until there was an administrative 
decision on the final order. 

As has been indicated, the effect of a fraud order is drastic. This 
is no less true of an interim order which may run for months, or even 
years, than it is for a final order. Because it results in such a violent 
taking, the authority for its issuance should be clear and that authority 
should be made to stand the rigid tests of constitutionality. Under 





% At p. 771. * Olesen v. Stanard, 227 F. (2d) 785 
(CA-9, 1955). 
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the present law there is no clear direction to the Postmaster General 
which can be fairly construed to give him the power to issue interim 
orders in the face of the above objections. The Congress must act if 
he is to have such power. 

Proposed Legislation -—The proposed legislation,*’ which is pending 
before the House of Representatives, provides that: 

upon the institution of proceedings before the Postmaster General against 
any person .. . for the purpose of determining whether . . [a postal fraud 
order] should be issued, and when it shall appear to the Postmaster Gen- 
eral to be reasonably necessary for the protection of the public or to be in the 
public interest, he may order that mail addressed to such person .. . be 
impounded and detained by the postmaster at the office of delivery pending 
final decision of the issues involved in said proceedings 

The legislation also specifically allows the respondent to seek an 
injunction against the enforcement of such an order “upon a showing 
that such order was issued arbitrarily, capriciously, or improvidently, 
and that such order is not necessary for the protection of the public. 


This legislation, in its present form, would allow the Postmaster 
General to make an ex parte determination of whether such an order 
should issue and leave it to the affected party to bring the controversy 
before the courts. It would force the burden of proof on the respondent 
to show that the order was issued “arbitrarily, capriciously, or improvi- 
dently, and that such order is not necessary for the protection of the 
public.” (Italics supplied.) It would seem that it is more in the tradi 
tions of our legal system and more in the interest of fair play to make 
the government proceed in the courts and to shoulder the burden of 


proof when such sanctions as these, albeit they are not technically 


punishments, are being imposed.*' 


Probably the most important objection to this legislation is that it 
provides no limit on the length of time which such a “temporary” order 
may remain in effect. This is extremely important, as the length of 
the hearings under the fraud statutes has been significantly extended. 
Indeed, in one case recently reported, the entire proceeding consumed 
four years and four months.** 


Under the presently proposed legislation, the Postmaster General 
could have refused delivery during this entire period by a valid interim 





“H. R. 174, 84th Cong., Ist Sess. (1955). wrongdoers. (Donaldson v. 

“ These statutes have as their objective zing, cited at footnote 7; Commissioner of 
the prevention of injury to the public by Internal Revenue v. Heininger, 44-1 wsrc 
denying the use of the mails to those £ 9109, 320 U. S. 467 (1943).) 
engaged in fraudulent operations. They “ Atianta Corporation wv. Olesen, cited at 
are not intended as a punishment of footnote 13. 
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order. Such action would undoubtedly destroy the respondent's busi- 
ness long before the conclusion of a final order hearing, and would 
make such a hearing a farce indeed. 


Need for Interim Stop Orders.—That some interim sanctions are 
necessary would seem to be evident if the power of the Post Office 
fraud orders are to be retained and yet the safeguards of the Adminis- 
trative Procedure Act are to be incorporated into the regulations for 
hearings on the final orders. Where the fraud involves the peddling 
of a nostrum, speed is essential to protect not only the pocketbook of 
the consumer, but even his health and life. A survey of the advertise- 
ments of some of the mail-order drug and device distributors shows 
enough promises of “cures” to startle not only the medical man, but 
also the casual reader. A closer investigation of these ads often leads 
to the conclusion that the loss of time pursuing the useless remedy 
could result in additional damage to the ailing victim. Although it is 
true that other governmental agencies have concurrent jurisdiction 
over false advertising,** still—as has been pointed out above—the mail 
fraud statutes have certain advantages when applied to the mail-order 


distributor. This is true only as long as quick, effective sanctions 


are available. 

The presently proposed bill is not the answer, however. Although 
it amply provides the rapid administration to be desired, it fails to 
protect the respondent from arbitrary actions on the part of the gov- 
ernment. What safeguards it does contain are insignificant and the 
legal philosophy of the bill is contrary to our established maxims 
of justice. 

Alternate, and Better, Method of Accomplishing Same End.—Con- 
gress has adopted an alternate method to accomplish the same objec- 
tive in regard to the Federal Trade Commission.** This agency has 
practically the identical problem in relation to its “cease and desist” 
orders where the agency proceeds against false and misleading adver- 
tising. Here, as in the Postal Department hearings, the administrative 
process is lengthy, and the delay can often result in a frustration of the 
purposes of the Commission. The procedure which Congress deemed 
the most advisable for filling the gap between the discovery of the 
wrong and the issuance of a final cease-and-desist order was in the 
nature of an injunction pendente lite. The law reads, in part : 





*@ Namely, the Federal Trade Commis- Federal Trade Commission and Food and 
sion as, to some extent, the Food and Drug Administration." 
Drug Administration. See discussion, “52 Stat. 114 (1938), 15 USC Sec. 53 
below, under “Concurrent Jurisdiction of (1952). 
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Whenever the Commission has reason to believe— 

(1) that any person is engaged in or is about to engage in 

violation . . . [of the act} and, 

(2) that the enjoining thereof pending the issuance of a complaint by the 
Commission and until such complaint is dismissed by the Commission 
or set aside by the court on review would be to the interest of the public, 
the Commission may bring suit in a district court to enjoin the 

[violation]. 


any 


This would appear to be somewhat less effective than the pro- 
cedure recommended under the proposed bill, but the loss of effective- 
ness is more than compensated for by the safeguards which this type 
of interim order proceeding provides. It is worthy of note, however, 
that this method of securing interim restriction of the respondent's 
mail is only workable as long as the courts refuse to go into the merits 
of the proposed fraud order and confine their investigations merely to 
a consideration of whether the Postmaster General has reasonable 
grounds to suspect that the situation requires the issuance of the order.** 


A further safeguard which should be seriously considered would 
be in the nature of a limitation upon the length of time such an injunc- 
tion can remain in effect. It would seem desirable to limit the injunc- 
tion to a period no longer than is generally required for the hearing 
process. If the hearings and the decision of the Postmaster General, 
either unavoidably or through the dilatory tactics of the respondent, 


require more time than is expected, an extension should be made 


available. 


What Constitutes Fraud? 

In order for a plaintiff to sustain a common law civil action based 
upon fraud he must prove that the defendant, knowingly and with the 
purpose of deceiving, made a false representation, and that he, the 
plaintiff, relied upon that misrepresentation and that he consequently was 
damaged.** Basically, the same type of allegations and proof must be 
made by the Postmaster General to support a fraud order; however, 
since here the government is bringing the suit, the courts have held 
that there need be no showing of either actual reliance or of damage. 


lead the Commission to believe that the 
defendants were engaged in. . . violation 





” The correct view of this type of in- 


junctive proceeding is found in FTC v. 
Rhodes, 1950-1951 CCH Trade Cases 
— 62,894, 191 F. (2d) 744 (CA-7, 1951). 
wherein it is stated that the court should 
grant the injunction if a showing be made 
of “‘a justifiable basis for believing. de- 
rived from reasonable inquiry or other 
credible information, that such a state of 
affairs . . existed as reasonably would 


“that once it 


of the Act.”’ 

“ Although the courts have consistently 
refused to define ‘‘fraud"’ on the rationale 
is defined the schemer will 
devise a method of circumventing it, these 
are generally considered to be the essen- 
tial elements (Farrar wv. Churchill, 135 
U. S. 609 (1890)). 
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In Baker v. U. S.,“" which admittedly arose under the criminal 


c 
fraud provisions * but which should rule in fraud order cases as well, 
the court said: 

We do not wish to be understood as intimating that in order to constitute 
the offenses it must be shown that the letters . . . were of a nature calculated 
to be effective . . . . It is enough if, having devised a scheme to defraud, the 
defendant, with a view of executing it deposits in the Post Office letters, which 
he thinks may assist in carrying it into effect, although in the judgment of the 
jury they may be absolutely ineffective therefor. [Italics supplied. ] 

In another criminal action, Deaver v. U. S.,*° the court held that 
conviction was proper, regardless of actual injury, if the scheme was 
designed to defraud. 


The proof of fraud in fact, sans the above two requirements, is 
necessary for all stop orders. This fraud includes the common law 
elements of intent and knowledge, and intent has proved one of the 
principal limiting factors in any attempt that the department has 
made to expand the use of the statutes. Over 50 years ago, the 
Supreme Court dealt a severe blow to its enforcement when it decided, 
in the McAnnulty case,®® that the Postmaster General could not con- 
clude fraud when there was a split of medical opinion over whether 
the treatment advertised was efficacious. The decision would probably 
not have been particularly offensive except for the facts of the case, 
which involved a mental cure for illness. This decision has been much 
modified by later court rulings, but still stands as a warning that 
intent must be shown and that it cannot be shown unless medical and 
scientific testimony is practically unanimously in favor of the gov- 
ernment’s position. The Court, in its latest interpretation of this 
doctrine, said: 

We do not understand or accept it as prescribing an inexorable rule that 
automatically bars reliance of the fact-finding tribunal upon informed medical 
judgment every time medical witnesses can be produced who blindly adhere 
to a curative technique thoroughly discredited by reliable scientific experiences. 
But we do accept the McAnnulty decision as a wholesome limitation upon finding 
of fraud under the mail statutes when the charges concern medical practices in 
fields where knowledge has not yet crystallized in the crucible of experience.” 

The statute provides that the Postmaster General is the judge of 
what constitutes fraud. The limits of his discretion are narrowed by 
the above cases and also by the power that the courts have to review 





©115 F. (2d) 533 (CCA-8, 1940), cert. «155 F. (2d) 740 (CCA D. C.. 1946). 


den., 312 U. S. 692 (1941). ; *” American School of Magnetic Healing 
*18 USC Sec. 1341 (originally enacted v. McAnnulty, 187 U. S. 94 (1902). 

on March 2, 1889, Ch. 393, Sec. 1, 25 Stat. " Reilly v. Pinkus, cited at footnote 9, 

873). at p. 274. 
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his actions. Although he is given the power, it could hardly be sug- 
gested—even by the department itself—that he has been given carte 
blanche authority ; the scope of review which the courts have in these 
cases greatly determines how much it is restricted. 


Scope of Review 

Speaking of its own powers of review, the District Court for the 
District of Columbia said (quoting from Read Magazine v. Hannegan) : 

The duty of administering the law devolves on (the Postmaster General). 
The discretion is vested in him. The determination of the fact whether a fraudu- 
lent scheme is being conducted must be made by him “upon evidence satisfactory 
to him.” The court may not substitute its own judgment for that of the Post- 
master General. Neither may it review the weight of evidence and set aside 
his action merely because the court might have arrived at a different result on 
the same evidence.” 

The court here recognizes that Congress has removed the weigh- 
ing of evidence from its hands and that, although it is a court of first 
instance sitting as an equity court, it has but appellate power. Whether 
all district courts accept this view is questionable. Recently, the 
United States District Court for the Southern District of New York, 
in a case where it appears a de novo review was granted, stated: 

The issue, therefore, is not whether the claims . . . may have been exag- 


gerated or even whether they are incorrect and misleading. The issue is whether 
they are “fraudulent” in fact. . . . We are not to set ourselves up as censors 


of the advertising . . . .™ [Italics supplied.] 

If the court here meant by we they themselves, then it would 
appear that they were of the belief that the final decision, the final 
weighing of the evidence, was to be done by them. 


The better rule would seem to be that the district court is to act 
merely to determine if there is substantial evidence, in the record as 
a whole, to substantiate the Postmaster General’s decision. This is 
the now-established test being applied by the courts to administrative 
agencies, and it would appear to be the correct test here.™ 

It would also seem that the district court should not sit de novo, 
but should restrict itself to the record as prepared by the Post Office 
Department : 


Its jurisdiction is limited to a review of the proceedings before the Post- 
master General to determine whether the evidence before him sustains his order. 





= Pinkus v. Reilly, 71 F. Supp. 993 ™ Universal Camera Corporation _ v. 
(1946). NLRB, 19 LaBoR Cases { 66,191, 340 U. S. 
* United States Nature Products Corpo- 474 (1951). 
ration v. Schaffer, 125 F. Supp. 374 (DC 
N. Y., 1954). 
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It may not on an independent investigation substitute its judgment for that of 
the Postmaster General.” 


Concurrent Jurisdiction of Federal Trade Commission 
and Food and Drug Administration 


Federal Trade Commission.—The postal fraud order provisions are 
not the sole means which Congress has taken to control fraudulent use 
of the mails in connection with the sale of drugs and devices. Perhaps 
the principal agency involved in suppressing fraudulent merchandising 
not only of drugs, but of all commodities, is the Federal Trade Com- 
mission. Although the scope of that agency’s policing is far wider_than 
that of either the Post Office Department or the Food and iiug 
Administration, there is specific reference in the act which authorizes 
their existence to the use of the mails for the fraudulent advertising 
of drugs and devices, Section 12(a) of the Federal Trade Commission 
Act ® reads: 


It shall be unlawful for any person, partnership, or corporation to dissemi- 
nate, or cause to be disseminated, any false advertisement— 

(1) By United States mails, or in commerce by any means, for the purpose 
of inducing, or which is likely to induce, directly or indirectly the purchase of 
food, drugs, devices or cosmetics; or 

(2) By any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce of food, drugs, devices, or 


cosmetics.” 

Section 12(b) of the act establishes that any violation of the quoted 
section is an unfair or deceptive act which is condemned by Section 5 
of the Federal Trade Commission Act. 


The burden of proof which FTC has to sustain in an action brought 
under Section 5 is much less than that which encumbers the Postmaster 
General. It must prove merely that the advertising is false, not that it 
is fraudulent." In spite of this, the agency is often criticized for the 
ineffectiveness of its proceedings and its lack of expertise. From a 
purely legal standpoint, however, it must be noted that Congress had 
greatly simplified the task of proceeding against false advertising in 
enactment of the above provisions. 


The power that the agency has to enforce its orders is not nearly 
so strong as that of the Post Office Department. Although it is true 





% Shaw v. Duncan, 194 F. (2d) 779 * Vernon, ‘‘Labyrinthine Ways: The 
(CA-10, 1952). Handling of Food, Drug, Device and Cos- 
38 Stat. 717 (1914), as amended, 15 metic Cases by the Federal Trade Commis- 
USC Sees. 41-51 (1952). sion Since 1938,"" 8 Food Drug Cosmetic 
38 Stat. 717 (1914), as amended, 15 Law Journal 367 (June, 1953). 


USC Sec. 52 (1952). 
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that a cease-and-desist order of the Federal Trade Commission goes 
into effect immediately upon its becoming final, either by the passage 
of time or by the denial of an appeal,” the actual effect of the order 
must be noted. The order does not put the offending partly out of 
business; it merely restrains him from the false advertisement of his 
wares. But how small a change may be made in his advertising to take 
him out from under the order and to require a new determination by 
the agency that he is again involved in false advertising ? 


Although the Federal Trade Commission Act, as amended by the 
Wheeler-Lea Amendment, is aimed at substantially the same type of 
wrongdoer as the post office fraud statute, there is one situation which 
the Post Office could condemn but which FTC could not touch. That 
is the case in which the offender is using the mail not to advertise, but 
as an aid to his scheme—perhaps by way of distributing his product 
on an intrastate basis. A close examination of the Federal Trade 
Commission Act will show that this is not covered by its provisions, 
but such action is within the scope of the Postmaster General. 


This is not the important difference between the two acts, how- 
ever. The difference, it is submitted, is in the type of offender at which 
they are aimed. It is apparent from the quantum of proof required by 
each act and by their provisions for remedial action that they are 
directed at two different groups. The postal statutes are directed at 
the fraud, the swindler, the fly-by-night drug merchant who is nothing 
but an outright cheat. The Federal Trade Commission has as its 
primary obligation the policing of false—not necessarily fraudulent— 
advertising. Its efforts should be primarily directed at the drug or 
device distributor who, although his advertising contains some ques- 
tionable claims or misrepresentations, still produces a good and valu- 
able product. He should not be destroyed; he merely should be 
chastised. 

Food and Drug Administration —Before the passage of the Federal 
Food, Drug, and Cosmetic Act of 1938 © there was a wide split between 
those who wanted to place all advertising control of foods, drugs and 
cosmetics in the Food and Drug Administration and those who wanted 
to place it in the Federal Trade Commission.” Congress, wisely or 
not, failed to give any control of advertising to FDA. The Adminis- 





* 38 Stat. 717 (1914), as amended, 15 “ Dunn, Wheeler-Lea Act (1938), p. 343: 
USC Sec. 45 (1952). 80 Congressional Record 4429-4436 (1938). 
#52 Stat. 1040 (1938), as amended, 21 © Wheeler-Lea Trade Commission Act, 
USC Secs. 301-392 (1952). 52 Stat. 111 (1938), 15 USC Secs. 52-58 
(1952). 
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tration has found it possible to exert a limited control over advertising, 
nevertheless, by what has been commonly called the “squeeze play.” 


Here the agency takes the position that a drug is misbranded 
under Section 502(f) of the Act * in that it fails to contain “adequate 
directions for use” if, although advertised for the cure or treatment of 
a certain disease, there is no reference to the disease on the label. If 
the disease is noted on the label, and it is not in fact treated by the 
medication, then the drug is misbranded under Section 502(a).™ 


Strong arguments can be, and have been made, that it was never 
the intention of Congress to give such power to FDA, but the courts 
have upheld the agency whenever its legality has been tested.” 


The Federal Food and Drug Administration is undoubtedly the 
best equipped, from a scientific standpoint, for the control of false and 
fraudulent claims in the drug and device field. The data-gathering 
forces that it has at its command, in the scientific and medical fields, 
singles it out as the agency which should be the most effective in pre- 
paring and prosecuting these cases, yet these forces are not available 
for use in the control of advertising. The many other duties of the 


agency are paramount, and the prosecution of false advertising can 
only be on a highly selective basis. 


Cooperation between the postal department and the Food and 
Drug Administration is extremely necessary and highly to be desired. 
By the pooling of their resources, their statutory authority and their 
knowledge, advances can, be made which neither agency could hope to 
make independently. 


Conclusions 
Although the founders of our Nation felt that “the power of estab- 
lishing postroads [and a postal system] must, in every view, be a 
harmless power, and may, perhaps by judicious management, become 
productive of great public conveniency. Nothing which tends to 
facilitate the intercourse between states can be deemed unworthy of 
the public care,” * their observations are not wholly true. The power 





den., 338 U. S. 911 (1950): 
38 Dozen Bottles of Tryptacin, 


®52 Stat. 1050 (1938), as amended, 21 1949), cert. 


USC Sec. 352(f) (1952). 

“Nelson, ‘“‘Control of Advertising by 
Section 502(f)(1), 7 Food Drug Cosmetic 
Law Journal 579 (September, 1952). 

*® Work cited at footnote 64, at p. 593. 

“ Alberty Food Products Company v. 
U. 8., CCH Food Drug Cosmetic Law Re- 
ports { 7182, 185 F. (2d) 321 (CA-9, 1950); 
Colgrove v. U. 8., 176 F. (2d) 614 (CA-9., 


U. 8. wv. 
CCH Food Drug Cosmetic Law Reports 
{ 7264, 114 F. Supp. 461 (DC Minn., 1953). 

“ The Federalist, No. 42, at p. 278 (Mod- 
ern Library Ed., 1941) (Madison). It is 
believed that this is the only reference to 
the establishment of a Post Office Depart- 
ment in The Federalist. 
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to control the postal department, which includes the power to exclude 
one from the use of the mails, has become one of the strongest of gov- 
ernmental weapons. As the postal system expanded and became more 
efficient, business practices changed; the customer who used to be 
around the corner or across the town moved across the country and 
could only be served as long as the free and unrestricted use of the 
mails was available. As this power has grown, consumer and mer- 
chant have found themselves allies in the search for a method of dis- 
couraging and punishing fraud through the use of the mails. 

Such controls must contain adequate safeguards for the protection 
of industry and, at the same time, must be of sufficient strength to be 
effective. One of the primary sources of control has always been the 
post office fraud statutes, and these statutes have a place in our law 
today, even though Congress has enacted additional laws aimed at the 
same end. 

From the standpoint of effectiveness of these statutes, the Adminis- 
trative Procedure Act was detrimental; in respect to the necessity of 
providing procedural safeguards that act was both desirable and neces- 
sary. The act requires revision, however, to return it to its stature as 
a weapon of the government against fraud. The amendment currently 
being proposed is far from adequate for this purpose because it destroys 
the safeguards which the Administrative Procedure Act brought to the 
proceedings. 

Even though the postal statutes are a necessary part of our pro- 
tective scheme, they are of very limited applicability. They are 
directed at fraud, and fraud implies and connotes intentional deception 
of the public. If there be any attempt on the part of the Postmaster 
General to extend the purview of the acts to include cases other than 
those of genuine fraud, it is the duty of the courts to restrain such 
action. Ideally, though, the restraint should come from the agency 


itself. [The End] 


FOOD PRODUCTS—PRICE DISCRIMINATION, 
BROKERAGE COMMISSIONS 


A seller of food products which grants a promotional allowance 
to one customer must offer affirmatively, or otherwise make available, 
such allowances to all competing customers on proportionally equal 
terms. (Released May 3, 1956.) 

A corporation has been ordered to stop accepting brokerage com- 
pensation from food-products manufacturers on sales made to its stock- 
holders which are wholesalers. (Released May 3, 1956.)—CCH Trane 
REGULATION Reports § 25,960; 25,959. 
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IMPLIED WARRANTIES 
A TORT PEG 








66 OWBOAT JURISPRUDENCE” is a phrase aptly turned to 

describe the jurisprudential philosophy of Savigny and his 
proselytes of the historical school, who believed that the only way we 
could go forward in the law was by looking backward to our history. 
The idea, liberally interpreted, seems to be that there can be no 
progress without understanding of the law and that a knowledge of 
history, particularly a knowledge of the history of the law itself, is 
the sine qua non of understanding. As Professor Llewellyn once put 
it, history is the very “bones and blood” of law." 


Nowhere, perhaps, is the merit of such a philosophy more graph- 
ically demonstrated than in connection with the subject of implied 
warranties, a field which has iong been the law’s most prolific breeding 
ground of confusion. There it will be seen that “the study of history 
has peculiar present value.” ? 


What is the nature of the implied warranty of quality? Is it a 
creature of contract or tort? Williston points out: “It is probable 
that today most persons think of warranty as a contract or promise.” * 
This is an understandable reaction in view of the fact that the courts 
have treated it as such for the past 200 years. The following may be 
regarded as typical of the attitude of the judiciary: “To assert a right 

based upon a breach of warranty express or implied it is neces- 
sary that the required elements of a contract be present.” * 





1 Liewellyn, Cases and Materials on 144, 177 Eng. Rep. 46; see also Vold, Sales 
Sales, p. 205. (1931). Sees. 139-140, note 93 (citing numer- 
? Cited at footnote 1. ous writers who have taken such a posi- 
* Williston, Sales (Revised Ed., 1948), tion). 
Vol. 1, Sec. 195. The leading case to this ‘Prinsen v. Russos, 194 Wis. 142, 215 
effect is Gardiner v. Gray [1815] 4 Camp. N. W. 905 (1927). 
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OF QUALITY— 
IN A CONTRACT HOLE 








This 1955-1956 FLI Fellow at New York University, Urging 
the Need for Study of History in This Area of Law, Holds 
that Only in That Way Can There Be Advances Through 
Understanding of the True Nature of the Worranty Obligation 


However this may be, a close analysis reveals that the gist of the 
implied warranty of quality from a theoretical standpoint is more 
properly tort, and this position is not without some support in the 
case law * as well as the texts.* This raises three questions: 

(1) Why is it more properly tort ? 

(2) Why is it treated as a matter ex contractu? 

(3) What difference does it make? 


The answer to these inquiries will be undertaken below and, be- 
cause food and drug products constitute such a great percentage of 
the aggregate number of individual consumer items sold in this 
country subject to implied warranties of quality, particular emphasis 
will be given throughout to such aspects of these problems as have 
significance in that area. 


What Difference Does It Make? 


Perhaps the most important of the inquiries at the outset is the 
third above, that is: “What difference does it make?” If there is no 





5 See Davis v. Williams, 58 Ga. App. 274, 
278. 198 S. E. 357, 360 (1938): Greenwood the Food Consumer (1951), Sec. 1.11, and 
v. John R. Thompson Company, 213 Il. Williston, vol. cited at footnote 3, Sec. 197 
App. 371 (1919): Schuler v. Union News But see Prosser, “The Implied Warranty 
Company, 295 Mass. 350, 353, 4 N. E. (2d) of Merchantable Quality,"" 27 Minnesota 
465. 466 (1936): Hertzler v. Manshum, 228 Law Review 117, 125, 168 (1943) 
Mich. 416, 423, 200 N. W. 155, 157 (1924). 
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practical difference between a tort and a contract approach, it would 
be futile to continue the pursuit of the earlier queries. That there is a 
very real and important difference, however, may be illustrated by 
three New York cases. 

(1) In Greco v. Kresge,’ the plaintiff as next of kin of his deceased 
wife sued a grocer for breach of implied warranty for having sold to the 
deceased trichinous frankfurters which caused her death. There was 
clearly a breach of warranty, but the problem was whether the breach 
constituted a tort or a “wrongful act” so as to be compensable under 
the wrongful-death statute. A cause of action strictly ex contractu 
was plainly not within the contemplation of the statute. The court 
properly, it seems, found that the plaintiff's cause “sounded in tort,” 
and recovery was allowed.*® 


Thus, compensation under wrongful-death and survival statutes, 
the nature of which may vary in the different jurisdictions, may well 
depend on the distinction between a contractual and a delictual action. 

(2) In Kennedy v. P. W. Woolworth Company,’ a lower New York 
court—recognizing the tort-like character of breach of warranty— 


permitted recovery on this theory though there was no privity be- 
tween plaintiff and defendant, which is essential to an action predicated 
on contract alone. 


The case does not represent the prevailing view in New York, 
but it does serve to point up another very important practical dif- 
ference between a tort approach and a contract approach, namely, that 
privity and other technical requirements of contract may be circum- 
vented by viewing the breach as tort.*® 

(3) Whereas the foregoing cases represent advantages of the 
tort approach from the plaintiff's standpoint, a shortcoming of this 
approach may be seen in the case of Schlick v. New York Dugan 
Brothers,’ where a tort statute of limitations, shorter than that imposed 
in actions ex contractu, was said to be applicable to an action for breach 
of implied warranty,” thus again emphasizing the type of approach 
adopted. 





2.3 (1951); and Prosser. work cited at 
footnote 6, at pp. 117, 119 (citing many 


7277 N. Y. 26, 12 N. E. (2d) 557 (1938). 
* Other cases pro and con are cited in 


Dickerson, work cited at footnote 6, Sec. 
5.4, note 4, and Prosser. work cited at 
footnote 6, at pp. 117, 119, note 13. 

*205 App. Div. 648, 200 N. Y. S. 121 
(ist Dept., 1923). 

“See also Mazetti v. Armour & Com- 
pany, 75 Wash. 622, 135 Pac. 633 (1913); 
Dickerson, work cited at footnote 6, Sec. 


articles dealing with this theory, at note 
15). 

"175 Misc. 182, 22 N. Y. S. 
(City Ct., 1940). 

% See also Finck v. Albens Super Mar- 
kets, Inc., 136 F. (2d) 191 (CCA-6, 1943); 
Jones v. Boggs & Buhl, 355 Pa. 242, 49 
Atl. (2d) 379 (1946). 


(2d) 238 
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These cases by no means exhaust the almost infinite variety of 
situations ** in which the difference between a contract approach and 
a tort approach will be of significance. Among others is the choice- 
of-law problem. It is customarily said that in tort the law of the 
place of the wrong governs, whereas the place of contracting usually 
determines which law shall be used in contract."* In certain instances 
the distinction between contract and tort might determine whether 
or not a particular court has jurisdiction ** or make a difference in 
the scope of venue.** Attachment,’” summary judgment,"* setoff *” 
and counterclaim *° might be available in an action in contract whereas 
they would not be in tort. Particular parties (charitable institutions,” 
government,” etc.) are often granted immunity in an action in tort 
which would not be available in a contractual action. Defenses not 
applicable to an action in contract may be available in tort ** but, on 
the other hand, there are a number of defenses available in contract 
which would have no relevance in an action ex delicto, for example, 
illegality,** want of consideration,” statute of frauds,” infancy * and 
bankruptcy.”* 


It is occasionally held by courts adopting the contract approach 
that there is no warranty of quality in connection with the service of 
food in a restaurant,” since there is said to be no sale to which such a 
warranty might attach. The restaurateur in such cases is deemed 
to have “uttered” the.provisions. Some courts, on similar reasoning, 





*% Bisenbach wv. Gimbel Brothers, 281 


“" For an annotated list of the situations 
in which the distinction is important, see 
Prosser, Torts (2d Ed., 1955), p. 483. 

™ Quaker Worsted Mills Corporation v. 
Howard Trucking Corporation, 131 Pa. 


24 N. E. (2d) 131 (1939) (con- 
tributory negligence prevented recovery 
over for the breach of warranty itself as 
opposed to consequential damages, a 


N. Y. 474, 


Super. 1, 198 Atl. 691 (1938). 

% Busch v. Interborough Rapid Transit 
Company, 110 App. Div. 705, 96 N. Y. S. 
747 (ist Dept., 1907), aff'd, 187 N. Y. 388, 
80 N. E. 197 (1907). 

% Bufkin v, Grisham, 157 Miss. 746, 128 
So. 563 (1930). 

"% Thuringer v. Banner, 74 Colo. 539, 222 
Pac. 1118 (1924). 

“% Bishop v. Specter, 150 Mise. 360, 269 
N. Y. S. 76 (N. Y. S. Ct., 1932). 

” Bilis v. Taylor, 172 Ga. 830, 159 S. E. 
266 (1931). 

*® Manhattan Egg Company v. Seaboard 
Terminal & Refrigeration Company, 137 
Mise. 14, 242 N. Y. S. 189 (City Ct., 1930). 

* Ward v. St. Vincent’s Hospital, 39 App. 
Div. 624, 57 N. Y. S. 784 (1st Dept., 1899). 

= Harlan County v. Cole, 218 Ky. 819, 
292 S. W. 501 (1927). 


theory incompatible with contract). 

*% Costello v. Ten Eyck, 86 Mich. 348, 49 
N. W. 152 (1891). 

* Pease & Elliman v. Wegeman, 223 
App. Div. 682, 229 N. Y. S. 398 (ist Dept., 
1928). 

* Burgdorfer wv. Thielemann, 
354, 55 Pac. (2d) 1122 (1936). 

* Vermont Acceptance Corporation v. 
Wiltshire, 103 Vt. 219, 153 Atl. 199 (1931). 

* See 11 USCA Sec. 33 

* Albrecht v. Rubinstein, 135 Conn. 243, 
63 Atl. (2d) 158 (1948); Williston, vol 
cited at footnote 3, Sec. 242b (citing cases) 
For a discussion of the strange origin of 
this doctrine, see Dickerson. work cited 
at footnote 6, Sec. 3.1 (citing numerous 
cases). 


153 Ore. 
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bar recovery in cases in which injury is occasioned by a defective 
container,” it being considered that the sale does not extend to the 
container. A tort approach would perhaps permit relief in these situa- 
tions." The lack of a contract or sale is likewise said to prevent re- 
covery where injury is inflicted by an article prior to its sale (exploding 
bottles, etc.). Again, a tort approach might make compensation 
possible. 


In those jurisdictions where forms of action and theory of plead- 
ing still haunt the rules of civil procedure, it becomes important to 
make a distinction between contract and tort in framing the decla- 
ration. Perhaps the most important practical difference between the 
two approaches lies in the amount of damages which may be obtained. 
The theory of damages in a contract action is recovery of the benefit 
of the bargain, whereas in tort it is recovery of loss.** The recovery 
in contract is limited to damages contemplated by the defendant at 
the time of contracting,** whereas the only limit on the damages 
compensable in tort is proximate cause ** (which may be the same 
thing, however, in view of the growing tendency to assimilate proxi- 
mate cause with foreseeability). Also, punitive damages available in 
tort may not be had in a contract action 


Why Is It More Properly Tort? 


It is now apparent that the exploration of the nature of implied 
warranties is not in vain. It is appropriate then at this juncture to 
consider the first of the questions asked at the outset: “Why is it 
more properly tort?” Arrival at a conclusion first requires a definition 
of the terms “contract” and “tort.” 


Definition of “Contract” and “Tort.”—Prosser maintains that “the 
fundamental difference between contract and tort lies in the nature 
of the interests protected.” He says: 

Tort actions are created to protect the interest in freedom from various 
kinds of harm. The duties of conduct which give rise to them are imposed by 
the law, and are based primarily upon social policy, and not necessarily upon the 
will or intention of the parties. They may be owed to all those within the range 
of harm, or to some considerable class of people. Contract actions are created 





* Crandall v. Stop and Shop, 288 Iil. * Prosser, work cited at footnote 13, at 
App. 543. 6 N. E. (2d) 685 (1937). p. 483. 

™ See Dickerson, work cited at footnote * Timmons v. Williams Wood Products 

6, Sec. 3.1. Corporation, 164 S. C. 361, 162 S. E. 329 
@ Lasky v. Economy Grocery Stores, 319 (1932). 

Mass. 224, 65 N. E. (2d) 305 (1946). ™ Prosser, work cited at footnote 13, at 
p. 484. 
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to protect the interest in having promises performed. Contract obligations are 
imposed because of conduct of the parties manifesting consent, and are owed 
only to the specific individuals specified in the contract.” 

This statement, for purposes of definition, seems rather unhappily 
phrased. By stressing the type of interests protected, Prosser does 
little more than to describe the effects of the respective actions, and 
does not reveal what the obligations are. From what Prosser has said, 
however, it is possible to extract a more basic distinction, it seems— 
a distinction which goes beyond effect to definition. Contract is an 
obligation which, being supported by consideration, is imposed upon 
a party in accordance with his arbitrary and subjective intention 
to assume it, whereas a tort obligation is the imposition of a duty by 
the law despite the intention of the party charged to assume such a 
duty. The distinction is not as clear-cut as it might seem at first 
blush, however. At least one way of looking at contract is as the im- 
position by law of a duty (to carry out a promise in accordance with 
manifest consent to be bound) regardless of the actwal intent of the 
parties, which is—by definition—tort! In view of the fact, however, 
that actual intent almost always coincides with manifest intent, the 
would-be breakdown in definition is more apparent than real. Suffice 


it to say that—in theory, at least—the contract obligation is based 
on subjective intent. The theory should be nonetheless valid because 
the only practical way of ascertaining intent is by the process of ob- 
jective appraisal of manifestations thereof. 


One may well ask at this point, what of quasi-contract or the con- 
tract implied in law (it being assumed that these phrases are synony- 
mous)? Does not the definition of tort above describe perfectly the 
nature of that action? The answer is “yes, it does.” However, it is 
to be remembered that that action is strictly delictual in theory.” 
The use of the word “contract” is unfortunate because it has a tendency 
to mislead those who fail to consider the full significance of the qual- 
ifying adjective “quasi,” which means “appearing as if.” ** “Quasi- 
contract,” then, means an obligation which, though tort, because 
imposed in spite of the intent of the parties, “appears to be’ or more 


accurately “is enforceable as” contract. 


It was only because contract was deemed a more effective and 
desirable remedy that the chancellors of the seventeenth century 





* Prosser, work cited at footnote 13, at “Funk and Wagnalls. New College 
p. 478. Standard Dictionary (1947). 

™ Prosser, work cited at footnote 13, at 
p. 486. 
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originally permitted the practice which persists today of “waiving 
the tort and suing in assumpsit” in those situations in which the de- 
fendant was unjustly enriched by breach of a duty owed the plaintiff.” 
Thus, it would appear that quasi-contract more accurately describes 
a remedy than an obligation distinct from tort. 


Having thus categorized contract and tort, it is now to be con- 
sidered what is meant by implied warranties of quality. 


Definition of Implied Warranties of Quality—Provisions of Uniform 
Sales Act.—Since the Uniform Sales Act expressly negatives the exist- 
ence of any implied warranties except those specifically enumerated 
therein,*® it is necessary seriously to consider only those two known 
as “the warranty of merchantability” and “the warranty of fitness for 
a particular purpose.” It may be noted in passing, however, that at 
common law there existed a special warranty which was imposed in 
connection with the sale of food, to the effect that all such food was 
fit for human consumption.** This warranty antedated the develop- 
ment of implied warranties generally, and had a rather peculiar 
historical basis. An English statute of 1266 made it a crime for anyone 
to sell unwholesome or “corrupt” provisions and, in accordance with 
the custom of the time, one who failed to live up to the degree of care 
prevailing in the trade was held responsible civilly in an action on 
the case to any party injured thereby.** Intent did not seem to be 
required and, hence, the liability was absolute, creating an obligation 
very similar to that of implied warranty today. The nature of the 
action for breach must have veen something akin to negligence per se, 
as that phrase is currently understood, in view of the fact that liability 
was based on the violation of a statute; but for the confused state in 
which all warranties are steeped today, undoubtedly now it would be 
treated as a matter of tort. 


This special food warranty was carried over into the American 
common law, where it was imposed on grounds of public policy rather 
than the violation of statute *“—a factor which would seem to strengthen 
its tortious character. Hence it may be of more than passing interest 
to some to note that this warranty may still be in effect in those juris- 





%* Prosser, work cited at footnote 13, at 


p. 486. 

* Uniform Laws Annotated, Vol. 1, Sec. 
15 (1950). 

" See the exhaustive treatment of this 
topic in Dickerson, work cited at footnote 
6, Sees. 1.1-1.2. 


“ Melick, The Sale of Food and Drink 
(1936), at p. 1, note 1, and at p. 7. 

*“ Race v. Krum, 222 N. Y. 410, 118 N. E. 
853 (1918); Dickerson, work cited at foot- 
note 6, Sec. 1.2. 
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dictions which have not yet enacted the sales act,’ thereby giving 
the plaintiff mm food cases a tort string to his bow in the event that he 
is otherwise limited to a contract theory under the prevailing con- 
struction of the traditional common law warranties of quality. Also, 
since the sales act states that “there is no implied warranty . fof] 
quality . . . under a contract to sell or sale, except . . . [etc.]” * (italics 
supplied), it would seem that the special food warranty might possibly 
be invoked against restaurateurs in those jurisdictions, mentioned 
above, in which the service of food in restaurants is not considered 
a sale. 


The uniform sales act is said merely to have codified what was, 
for the most part, existing common law of implied warranties of fitness 
and merchantability,“* which had been crystallized in the famous case 
of Jones v. Just.“ In Section 15(2),** it is provided that where goods 
are bought by description from a seller who deals in goods of that 
description, there is an implied warranty that the goods be of mer- 


chantable quality (hereinafter called “the warranty of merchant- 
ability”). The only inherent limitations on such a warranty are that 
the seller be a dealer and that the goods be sold by description. 
There is much confusion as regards what is meant by the expres- 
sion “sale by description.” Where the identification of the goods is 
dependent upon the description (which, as a general rule, would only 
be true in cases of executory contracts),** a sale in accordance therewith 
is clearly within the meaning of the statute. Williston, however, would 
limit the operation of the warranty to such cases, since, as he points 
out, in sales of specific goods, or goods which may be identified other 
than by description, there is no factual basis for the implication of a 
warranty. The idea seems to be that the buyer may want a specific 
item despite its defective condition. Prosser, and perhaps the majority 
of the courts, dissent from this view, taking the position that the war- 
ranty of merchantability should attach in sales of specific goods, at 
least where the description forms an essential part of the contract, 
for example, a specific batch of “manila hemp” as opposed to a phrase 





* Uniform Laws Annotated, Vol. 1, Sec. 
15(2) (1950). 


“ Dickerson, work cited at footnote 6, 


Sec. 1.1, p. 25. 

* Uniform Laws Annotated, Vol. 1, Sec. 
15 (1950). 

“Prosser, work cited at footnote 6; 
Williston, vol. cited at footnote 3, Secs. 
227 and following. 

* [1868] L. R. 3 Q. B. 197, 9 B. & S. 141, 
37 L. J. Q. B. 89. 


“For this reason, some courts have 
drawn a distinction between executory 
contracts and immediate sales, raising the 
warranty in the former situation and not 
in the latter (Williston, vol. cited at foot- 
note 3, Sec. 230). 
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used for convenience because the goods must be called something, 
such as “lot number 10.” © In the latter situation it would seem that 
there is no view which supports the existence of a warranty. 


The act further provides (Section 15(1)) ™ that where the buyer 
either expressly or by implication makes known to the seller the 
particular purpose for which the goods are required and it appears that 
the buyer relies on the seller’s skill and judgment, there is an implied 
warranty that the goods be fit for such purpose (hereinafter called 
“the warranty of fitness”). Here it is necessary, in order to create 
the warranty, that the buyer make known the particular purpose for 
which the article in question is to be used. In food cases, the particular 
purpose and the general purpose are the same, namely, that the goods 
are fit for human consumption. Since the warranty of merchantability 
can be construed as meaning that the goods shall be fit for a general 
purpose, the two warranties are concurrent in scope in this area.” 
The courts have consistently held that knowledge of the particular 
purpose for which food is to be used may be imputed to the dealer 
by virtue of the purchase alone, without express language to that 
effect.** Therefore, in food cases, the plaintiff can usually avail himself 
of both warranties. 


Another requisite of the statutory definition of the warranty of 
fitness is that the buyer rely on the skill and judgment of the seller 
in selecting the subject of the purchase. It becomes at once obvious 
that where the seller’s selection is limited by an extensive description 
or by the buyer’s designation of specific goods, there is no reliance 
and ergo no warranty raised.™* It should be indicated, however, that an 
exception to this doctrine is made in some jurisdictions in connection 
with the sale of food. For example, where the item selected is in a 
sealed container, it would seem that the facts would not warrant an 
inference of reliance, yet the warranty is nevertheless found operative 
on the theory that the buyer relies on the skill of the seller in selecting 
a reputable manufacturer or wholesaler.” A similar result is reached, 





* Prosser, work cited at footnote 6, at Dickerson, work cited at footnote 6, Sec. 


pp. 117, 145. 1.13. 
% Uniform Laws Annotated, Vol. 1, Sec. ™ Williston, vol. cited at footnote 3, Sec. 
236. 


15(1) (1950). : 
® See Wallis v. Russell [1902] 2 Tr. R. * See case cited at footnote 53, at p. 74; 
585, 633 (in most cases it is assumed): Rabb v. Covington, 215 N. C. 572, 574, 2 
Dickerson, work cited at footnote 6, Sec. 5S. E. (2d) 705, 707 (1939) (a common law 
1.13. case); Dickerson, work cited at footnote 6, 
& See Rinaldi v. Mohican Company. 225 Sec. 1.16. But cf. Wilkes v. Memphis 
N. Y¥. 70, 73, 121 N. E. 471, 472 (1918); Grocery Company, 23 Tenn. 550, 555, 134 
S. W. (2d) 929, 932 (1939). 
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upon similar reasoning, in some states where the buyer himself selects 
from the shelves the particular article of food which constitutes the 
subject of the sale,** though here, again, it would appear that an in- 
ference of reliance is not justified. It is also noteworthy in this regard 
that many jurisdictions raise a presumption of reliance because of the 
difficulty involved in ascertaining the fact of the matter in individual 
cases.*” 

The act parenthetically provides that there shall exist no implied 
warranty of fitness where the sale is of a specified article under its 
patent or other trade name.™ It is clear that there is no reliance in 
such a situation and, hence, further explanation seems unnecessary. 
However, it may be important to point out that this section has been 
construed not to prevent the imposition of a warranty where the 
branded product has been recommended by the seller in response to a 
general description and in other situations where the brand name has 
been referred to only coincidentally.” 


A limitation on the operability of both warranties is expressed in 
Section 15(3),®° which provides that where the buyer has an oppor- 
tunity to inspect, no implied warranty will be imposed with regard 


to patent defects. This section would indicate that to some extent 
reliance is a necessary element of the warranty of merchantability. 


Contract v. Tort as Theoretical Basis—M erchantability.—In the analy- 
sis of the nature of the two warranties mentioned above, the warranty 
of merchantability will first be examined. To avoid the pitfalls of 
assuming exactly what is hoped to be proved and thereby begging the 
question, the warranty of merchantability will be analyzed or defined 
at the outset as: (1) a promise or a representation (2) which may be 
implied in law ™ or in fact ® (3) relating to the wares of a dealer in 
chattels (4) or the imposition of strict tort liability upon all assuming 





work cited at footnote 3. at p. 463 (citing 
numerous cases at note 72) 
# Uniform Laws Annotated, Vol. 1, 


* See Kurniss v. Conrad & Company, 
Inc., 312 Mass. 670, 683, 46 N. E. (2d) 12. 


19 (1942): Dickerson, work cited at foot- Sec. 


note 6, Sec. 1.15 (the contra rule which 
prevailed in a few jurisdictions at common 
law makes sense only to the extent that it 
overlaps the buyer’s-inspection doctrine). 

* See case cited at footnote 53, at p. 74: 
Dickerson, work cited at footnote 6, Sec. 
1.14 (citing cases from several jurisdic- 
tions). 

*® Uniform Laws Annotated, Vol. 1, Sec. 
15(4) (1950). 

* jreland v. Louis K. Liggett Company, 
243 Mass. 243, 137 N. E. 371 (1922); Vold, 


15(3) (1950). 

“ Promise or representation implied in 
law, as these concepts wil! be later defined 
in the text, are two possibilities discussed 
by Dickerson, work cited at footnote 6 
Sec. 1.9 (1951) 

“@ Promise or representation implied in 
fact, as later defined in the text, are pos- 
sible constructions which have been dis- 
cussed by both Dickerson, work cited at 
footnote 6, Sec. 1.9, and Prosser, work 
cited at footnote 6, at pp. 117, 122 
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the status of a vendor of chattels ® (5) to the effect that such chattels 
shall be of merchantable quality.** This is necessarily a very cumber- 
some and unwieldy sentence, since it is designed to point out all the 
varied constructions adopted by courts and writers as to what the 
warranty of merchantability may constitute in legal contemplation. 
In order to avoid repetition later, it can be said here that the analysis 
above holds equally true for the warranty of fitness with the exception, 
of course, that that is a warranty to the effect that the goods shall be 
fit for a purpose disclosed to the seller where there is reliance. 


It will be noticed that the phrase “relating to the wares of a 
dealer in chattels” has been employed in preference to the more tra- 
ditional phrase “collateral to a sale or contract of sale.” * This is be- 
cause it is felt that the latter statement would only be necessarily true 
where it was found that the warranty was contractual in nature, con- 
sideration there being necessary. If, on the other hand, the obligation 
is revealed to be delictual, the actual consummation of a sale or a 
contract seems irrelevant—that is to say, if the plaintiff is injured 
by the breach of a tort duty, which constitutes the basis of the war- 


ranty, it would be logically inconsistent to bar recovery because of the 
existence or nonexistence of a sale.” This line of reasoning accounts 
for earlier statements to the effect that a tort approach might permit 
recovery in cases involving containers, service of food in restaurants, 
and unsold exploding bottles, where the courts have traditionally 
denied relief for want of a sale. 


The theory is not without drawbacks, however. To begin with, 

the act, as indicated above, provides that “there is no implied warranty 
. . [of] quality under a contract or sale, except . fete." * 
and this language might possibiy be construed as limiting the duty 
owed (even if it is found to be tort) to cases actually involving sales 





“This possibility is suggested in Pros- It will be seen later in the text that 


ser, work cited at footnote 13, at p. 508 
(citing cases). In an earlier work, cited 
at footnote 6, at pp. 117, 124, Prosser dis- 
cusses such a possibility, but speaks of it 
not as tort but, rather, as a combination 
of tort and contract. It is submitted that 
there is no such thing, in theory at least. 
The obligation is imposed either because 
of the intent to assume it (contract) or 
despite the intent to assume it (tort). It 
must be one or the other. It cannot 
logically be both. Perhaps what he meant 
is that the obligation is tort, but the courts 
permit enforcement as contract. 


the strict-liability terminology may be the 
same as what has been referred to as 
promise or representation implied in law. 

“ Uniform Laws Annotated, Vol. 1, Sec. 
15(2) (1950). 

® Dickerson, work cited at footnote 6, 
Sec. 1.11; Williston, vol. cited at footnote 
3, Sec. 182. 

® Dickerson, work cited at footnote 6, p. 
166; Williston, vol. cited at footnote 3, Sec. 
242b. 

™ Uniform Laws Annotated, Vol. 1, Sec. 
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or contracts. Also, Section 15(2), in setting up the warranty of mer- 
chantability, states that where goods are “bought” by description 
there shall be a warranty, etc., again indicating that a sale is con- 
templated. It is submitted that the requirement of a sale, if such is the 
import of the language of the quoted portions of the act, is the result 
of the misconception that all warranties are necessarily contractual, 
a notion which is readily disproved by a brief examination of the 
express warranty. 

It is, of course, true today that an express warranty can take the 
form of a promise collateral to a sale, for example, “I promise that 


these goods are merchantable” (albeit it seems inaccurate to speak of 


simple contract language such as this as warranty or anything other 
than simple contract).** However, “warranty” originally referred to an 
express representation regarding the subject of a sale, and the action 
‘or breach was thought to be properly brought in tort.” It was through 
the misguided practice of declaring in assumpsit, which will be dis- 
cussed more fully later, that the promissory type of warranty, men- 
tioned above, came to be regarded as warranty at all, and this led to 
the doubly confounded notion that collateral promise (and, hence, a 


sale or contract to sell) was essential.*® 


However this may be, it is now provided in the sales act that an 
express warranty may arise as a result of an innocent affirmation or 
eoresentation which induces a bargain,” indicating that a promise at 
least and presumably a collateral sale are not necessarily essential ele- 
ments. This section is also unhappily phrased, however, since it might 
be inferred that a bargain is required ; but it is felt that all that is meant 
is that the buyer must rely to his detriment on a representation (or 
u'terance. in the case of food) designed to induce a bargain, and that the 
sale itself is not essential. That the warranty must relate to a sale 
or to the wares of a dealer is not questioned, but it is urged that it need 
not necessarily be collateral to a sale. If this is true of express war- 
ranties, then it would seem equally valid as applied to implied war- 
ranties of quality, in the event that it is proved that they, too, rest on 


tort principles. 


*Vold, recognizing that this would-be *” Williston, vol. cited at footnote 3, 
warranty is perhaps improperly so classed, Sec. 196 
treats it as distinct from express warranty * Williston, vol. cited at footnote 3, 
under the caption ‘‘promissory warranty’ Sec. 194 
(work cited at footnote 3, Sec. 141). ™ Uniform Laws Annotated, Vol. 1. Sec. 
12 (1950). 





PAGE 274 FOOD DRUG COSMETIC LAW JOURNAL—MAY, 1956 


Promise implied in fact—the only contractual basis.—Of the many 
possibilities of the legal nature of the warranty of merchantability set 
out above, only one could be considered as serving as the basis for an 
action ex contractu, and that is where the warranty is viewed as a promise 
implied in fact, since by hypothesis there is a voluntary assumption 
of a duty. If it is considered a promise implied in law, it is in essence 
tort rather than contract, since the phrase “promise implied in law” 
usually means the imposition by the law of a duty (presumably to 
provide merchantable chattels) in spite of the intention of the party 
charged to assume such a duty, but based on a factual tendency on 
the part of dealers generally to promise to assume it.” Promise implied 
in law is not to be confused with contract implied in law connoting 
a tort obligation “enforceable as” contract because the defendant has 
been unjustly enriched, which is not necessarily true of the obligation 
referred to as promise implied in law, as it has been defined. 

If the warranty be regarded as representation implied in fact, it 
is again tort, since what is meant is the imposition of a duty upon a 
dealer to make good such representations as may be implied from the 
facts despite his intention to assume such a duty. The action for 
breach in such case would be on principles analogous to those under- 
lying the action for fraud, deceit or misrepresentation, the only differ- 
ence being that the cause requires no intent. 

“Representation implied in law” would likewise serve as a de- 
lictual basis for the warranty, since that phrase is assumed to connote 
the imposition of a duty by law (to provide merchantable chattels) in 
spite of the intention of the charged party to assume it, and based on 
the factual tendency of dealers to represent that their wares are 
merchantable.** Note that the nature of such an obligation is identical 
to that which has been denominated “promise implied in law.” The 
only difference is in the reason for the imposition of the duty, which 
is, in one case, the factual tendency to promise to undertake the obliga- 
tion and, in the other, the factual tendency to represent that the wares 
are merchantable, a distinction of very little real significance for 
purposes of this discussion. 

Albeit it is not the purport here to delve into all the ramifications 
of each possible theory, it may be noted in passing that the deceit 
approach, though tort, does not necessarily aid the plaintiff in cir- 
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cumventing the privity requirement of the orthodox contract approach. 
Such a notion is prompted by the widely adopted view that the manu- 
facturer makes such representations as may be made to the retailer 
rather than to the consumer,"* a theory which seems extremely naive 
as applied to statements on the labeling of a product, express or implied, 
which is obviously aimed at the consumer. At any rate there are those 
who, for this reason, maintain that to extend the manufacturer's repre- 
sentation to the consumer via fictions is no less repugnant to the theory 
of deceit than are the various contractual fictions occasionally 
employed by the courts to by-pass privity (agency, third-party bene- 
ficiary, etc.) to the theory of contract.”* 


Williston, who seems to be on the side of logic in the matter, says 
that the notion that the manufacturer’s representations made in adver- 
tising and labeling are made only to his vendee is a misconception 
wrought by the general confusion of warranty with contract. He 
argues strenuously for tort liability in those situations in which the 
representation serves as an inducement to the ultimate sale, and is not 
mere puffing or opinion.”* Since representation may constitute an 
express warranty under the act,"’ misrepresentation would be action- 
able under the Williston view, even though innocently made. Further- 
more, if implied warranty be deemed to constitute representation 


implied in fact, the manufacturer under such a view could be held 


liable for all implied misrepresentations innocently made, which from 
the standpoint of policy might be objectionable. Hence, the Williston 
view—though sound in theory—may be less desirable. Of course, any 
of the possible constructions of implied warranties outlined above, 
which have been noted to be delictual in nature, would, if adopted, 
eliminate or negate the necessity for privity. 


Hence, if the absolute liability of the manufacturer is considered 
abhorrent to social policy, it is submitted that the law should be 
changed in order to provide a sound theoretical springboard for the 
effectuation of such a policy. At any rate, it is at least clear that if 
the warranty be found to rest on representation implied in law or in 
fact, it is properly declared in tort. 





™% Dickerson, work cited at footnote 6, * Williston, vol. cited at footnote 3, 
Sec. 2.7 (citing cases). But cf. Baxter v. Secs. 244-244a. 
Ford Motor Company, 168 Wash. 456, 12 ™ Uniform Laws Annotated, Vol. 1, Sec 
Pac. (2d) 409 (1932). 12 (1950) 

™ Dickerson, work cited at footnote 6, 
at p. 103. 
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Of course, if the warranty be envisaged as the imposition of strict 
tort liability upon all those assuming the status of a vendor of chattels, 
then it is by definition tort. The form of the action where breach 
occurred would be, presumably, akin to that raised against one using 
explosives or otherwise engaged in ultrahazardous activity. 


This leads to the question as to which of these possibilities most 
accurately describes the warranty of merchantability. Since the scope 
of the inquiry is only to discover why the warranty is more properly 
tort than contract and since the only possible interpretation of the 
nature of the obligation, which could be construed as contract, is 
promise implied in fact, it seems necessary, to prove the point, to 
establish only that it is not promise implied in fact. However, specula- 
tion as to the other theories will be briefly indulged in. 


Strict tort liability as basis.—That strict tort liability imposed on 
all those assuming the status of a vendor of chattels serves as the true 
basis of the warranty is a possibility frequently suggested by writers.” 
It is by no means certain, however, that such a basis is at all ditferent 
from what has been called “promise” or “representation” implied in 
law as those terms have been defined, and hence it seems a mistake to 
discuss it as a possibility distinct from those concepts. On the assump- 
tion that such is the case, at any rate, this possibility will be dismissed 


from consideration. 


Promise v. representation as basis.—In a determination of whether 
the warranty obligation is contract or tort, the question of whether it 
is based on promise or representation is important only insofar as it 
is also shown to be implied in fact, since promise implied in fact 
provides the only basis which is genuinely ex contractu. Because there 
is reputable authority for the proposition that it is implied in fact, a 
brief exploration of the factual foundation is perhaps appropriate. 
Such a discussion, however, should be preceded by a reiteration of 
several caveats. 

It has been noted that the existence of the implied warranty may 
be dependent upon an actual promise or representation implied from 
the facts—in which case it is an obligation implied in fact—or it may 
be imposed by the law in every case without regard for fact, but based 
on a general tendency ‘to promise or represent—in which case the 
obligation is said to be implied in law. 





™ See footnote 63. 
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It should not be assumed because an obligation implied in law is 
founded on a tendency to promise that it is therefore contractual. The 
obligation is contractual only if it is confined to cases where a promise 
can actually be implied from the facts (promise implied in fact) ; neither 
should it be assumed that because an obligation implied in law is based 
on a general tendency to promise that it is therefore quasi-contractual 
or enforceable as contract. Quasi-contract connotes a tort obligation 
which is enforceable * as contract because of the unjust enrichment of 
the defendant, not because the obligation is based on a general factual 
tendency to promise, Misrepresentation or a tort obligation based on 
the factual tendency to represent might give rise to a cause of action 
in quasi-contract if the defendant is unjustly enriched. Quasi-contract, 
then, more accurately describes a remedy available in certain types of 
torts than an obligation distinct from tort. It may be that quasi- 
contract is an appropriate remedy for breach of implied warranty to 
the extent that the obligation is found to be delictual and the defendant 
is unjustly enriched (although it is without the scope here to pursue 
such an inquiry), but it must be recognized that such a remedy is not 
available because the obligation is based on a tendency to promise. It 
ts perhaps noteworthy in this regard that the phrase “quasi-contract” 
is frequently used to describe the implied warranty obligation by those 
who conceive of it as tort because of the fact that the courts, which | 
believe it to be contract, permit its enforcement as such.*® This usage 
of the term is likewise to be avoided. Unless the courts are aware that 
they are permitting enforcement of a tort obligation in contract becaus« 
of the unjust enrichment of the defendant, “mistake” seems a word 
far more descriptive of the practice than quasi-contract. It was this 
thought which perhaps prompted one writer to speak of the household 
of warranty as “miscegenous.” ™ 

\gain then, the distinction between promise and representation as 
the factual basis of the warranty obligation is important here only 
insofar as the obligation is deemed implied in fact. 

Dean Ferson, whose trenchant analysis of the nature of contract 
is equaled only by the grace and simplicity of the way he expresses it, 
states the difference between promise and representation to be thus: 
A representation, he says, is the relation of a thought outside the mind 


of the speaker—for example, “the ship has sailed”—whereas a promise 





™ Prosser, work cited at footnote 13, See Williston, vol. cited at footnote 3. 
Sec. 82. Sec. 197 
"42 Harvard Law Review 414 (1929) 
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is the expression of an inner willingness that a change take place in the 
legal relations of the declarant—for example, “I consent to be bound.” © 
Which of these things does the ordinary retailer do or have a tendency 
to do when he sells an item by description? Prosser suggests that he 
makes a promise,** that is, that the retailer upon being asked to supply 
goods of a particular description, promises that the article is, or will 
be (in the event of an executory contract), of merchantable quality, or 
that he will compensate the buyer in the event that the goods are not 
of merchantable quality. 

The conclusion that the warranty constitutes a promise suggests 
some rather startling implications if what is meant is “promise implied 
in fact.” If the seller is said to make a collateral promise which can 
be implied from the facts, why is it necessary to use the confusing 
terminology of warranty? This is but a promise implied in fact, giv- 
ing rise to a contract implied in fact, which presumably would have 
been implied as other contracts implied in fact without the superfluous 
terminology of warranty. In other words, if such is to constitute a 
‘warranty, then what is to distinguish it from the simple promise or 
contract implied in fact? In England, breach of warranty is not 
grounds for recision of the contract,“ so it could there be differentiated 
on the basis of legal effect. 


The sales act provides, however, that breach of warranty shall 
have the same consequences as breach of condition or contract,*® so 
this basis for distinction is not tenable in this country. It is submitted 
that the only solution to such a dilemma lies in the conclusion that the 
warranty is an obligation either implied in law or designed to provide 
a remedy for innocent misrepresentation implied in fact, which would 
not otherwise be available. If the promise is deemed not to be col- 
lateral in form, but as part of the main promise—for example, “I 
promise to supply merchantable toothpaste’—a similar dilemma 
presents itself. The agreement to provide merchantable goods is part 
of the description of the subject of the contract and, by necessary 
implication, also constitutes an implied condition of the buyer’s offer,” 
the breach of which authorizes the buyer to treat the offer as rejected 
without the presence of a so-called warranty. 





“= Ferson. The Rational Basis of Con- ™ Uniform Laws Annotated, Vol. 1A, Sec. 
tracts (1953), p. 206. 69 (1950). 

“ Prosser, work cited at footnote 6, at * Williston, vol. cited at footnote 3, 
pp. 117, 125. Sec. 180. 

™“ Williston vol. cited at footnote 3, 
Sec. 181. 
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Thus, it may again be asked: How does this would-be warranty 
differ from more familiar legal concepts having the same legal effect? 
It may again be concluded that the warranty is an obligation either 
implied in law or designed to guard against factual innocent misrepre- 
sentation not otherwise actionable. The following language from a 
New York court is regarded as authority for this position : 


Implied warranties do not rest upon any supposed agreement in fact. They 
are raised on principles foreign to contract like those on which vendors are held 
liable for fraud. It is for convenience only that it is enforced as a contract.” 

It has been seen that representation is the true basis for the express 
warranty, and if it is concluded that the warranty of merchantability is 
an obligation implied in fact, then it would seem inaccurate to assume 
that its factual basis was any different from that of express warranty. 
It is submitted that a view of implied warranty as promise implied in 
fact is again the result of the general confusion of warranty with con- 
tract occasioned by the mistaken practice of declaring in assumpsit, 
and is to be avoided as theoretically unsound. 


Prosser concedes that the warranty of fitness is representational 
in character,** since there is a requirement that the buyer rely on the 
skill and judgment of the seller—a provision which is inconsistent 
with the theory that the obligation is based on promise (since reliance 
on a promise is not necessary to create a contract). Is it not true, 
however, that the rules limiting the imposition of the warranty of 
merchantability, that is, the buyer’s inspection doctrine and the require- 
ment that the seller be a dealer, both indicate that reliance is an element 


of the warranty of merchantability? If this is true, is it not a justifiable 


conclusion that the factual basis for such a warranty, as in the case of 
the warranty of fitness, is representation (implied in law or in fact) ? 


Despite the compelling evidence to the contrary, Dickerson feels 
that perhaps the warranty of merchantability is in most cases based 
on a factual tendency to promise. But he disagrees with Prosser’s 
conclusion that representation is the basis, in every case, to the extent 
that the analysis breaks down where the sale is of specific goods 
identified by description * (though Williston would argue that there 
is no warranty of merchantability in such a situation *). Says Dickerson: 





Hoe v. Sanborn, 21 N. Y. 552, 564 ” Dickerson, work cited at footnote 6, 


(1860). Sec. 1.9. 
* Prosser, work cited at footnote 6, at “ Williston, vol. cited at footnote 3, 


pp. 117, 123. 
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What is the promise here? The only undertaking that fits specific goods 

is one to provide suitable relief if the goods fall short of the description. . 
But this is hardly what we may attribute to the minds of real sellers and buyers 
... “Representation,” on the other hand, seems a much more plausible descrip- 
tion of actual market tendencies, since we can assume that the parties normally 
think in terms of the desired quality, not what the seller must do if he defaults.” 

To be sure, this would seem to be the tendency in every case, but 
then it is inane to haggle over the point, since Dickerson later con- 
cludes that the obligation is one implied in law, which would mean of 
course that it is more properly tort in spite of the factual tendencies 
on which it may be based. 

Dickerson feels, then, that the tendency of the dealer is to promise 
except in those cases in which specific goods are involved. Again, the 
question of promise or representation is important only insofar as the 
obligation is one implied in fact, but supposing argquendo that it is 
implied in fact, as Prosser *? contends, would not Dickerson’s distinc- 
tion between specific and nonspecific goods and Prosser’s distinction 
between fitness and merchantability mean that the courts would be 
obliged to apply tort law in one case and contract in the other in order 
to be theoretically consistent? This practice would, of course, add 
more confusion to what is already chaos, and hence it is felt that 
representation provides a more practical basis as well as one which, 
for reasons stated, is sounder from the standpoint of theory. 


Implied in law v. implied in fact.—It is now to be considered 
whether the obligation raised by the warranty is one implied in law or 
implied in fact. In this area, proof of the statement that warranty is 
more properly tort is quite compelling. Dickerson notes the difference 
between a warranty implied in fact and that implied in law to be 
whether the obligation raised thereby is based, respectively, on the 
actual subjective intent of the parties or whether it “transcends actual 
intent” and is imposed by law despite fact,** a distinction which has 
been drawn herein between contract and tort. If this analysis is sound, 
it is at once obvious that the implied warranty of merchantability is 
implied in law rather than in fact. It is true that the warranty may be 
to a large extent based on factual tendencies, but as Dickerson says: 


If the warranty of merchantability were truly implied in fact, the courts 
would weigh the issue of promise or representation case by case, aided perhaps 





* Dickerson, work cited at footnote 6, 


“ Dickerson, work cited at footnote 6, 
Sec. 1.9. 


Sec. 1.9. 
*® Work cited at footnote 6, at pp. 


117, 125. 
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by rebuttable presumptions based on average assumptions and general tendencies. 
Instead, the law raises the warranty wherever there is a sale by description. 

Additional evidence of the fact that the warranty is implied in law 
is the fact that the courts have been most reluctant to take cognizance 
of express disclaimers,"* which would unquestionably defeat the war- 
ranty implied in fact. 

The words of a Minnesota court serve as a fitting conclusion here : 

[Warranty is} . . . not necessarily one of the contractual elements of 
an agreement. It is not an essential element to be stated in the contract nor 
does its application or effective existence depend on the affirmative intent of the 
parties. It is a child of the law. It is imposed by the law.” 

Further pursuit of this sound analysis seems to a large extent 
supererogatory. That the warranty obligation is implied in law seems 
hardly open to question. Such being the case, it can be said at this 
point with little reservation that the warranty of merchantability is 
more properly tort. 


Contract v. Tort as Theoretical Basis—W arranty of Fitness—Unif orm 
Commercial Code.—W ith only slight modification, remarks regarding 
the warranty of merchantability can be similarly addressed to the war- 
ranty of fitness. The only difference which Dickerson observes is that 


the warranty of fitness seems to smack more of representation, in view 
of the fact that the buyer must rely on the seller's skill and judgment,” 
a requirement inconsistent with the theory that the basis is mere 
promise (although it has been shown that reliance may also be an 
element of the warranty of merchantability). We may assert then 
that here, too, the warranty is more properly tort. 


Since the Uniform Commercial Code has adopted with only 
insignificant alterations the implied warranties of quality as set out in 
the sales act,” it can perhaps be said that the obligation created there 
is likewise tort. 


Why Is It Treated As a Matter ex Contractu? 


Having been satisfied that the warranties of quality are tortious 
in nature, there remains for consideration what is perhaps the most 
important of the inquiries posed at the outset, namely: “Why is an 


*“ Linn v. Radio Center Delicatessen, 169 *® Bekkevold v. Potts, 173 Minn. 87, 216 
Mise. 879, 9 N. Y. S. (2d) 110 (Mun. Ct.. N. W. 790, 791 (1927) 
1939) (disclaimers in food cases not to be “ Dickerson, work cited at footnote 6 
tolerated). See also Vold. work cited at Sec. 1.10 
footnote 3, at p. 468, and Prosser, work " Hawkland, Sales and Bulk Sales (1955) 
cited at footnote 6, at pp. 117, 164 (courts p. 38 (containing comment on the changes 
have looked upon disclaimers with a effected ). 
jaundiced eye) 
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action ex delicto treated as ex contractu?’’ For the answer to this ques- 
tion, it is appropriate to look to the history of the law of contract. 


Dean Ferson, in his quest for the historical basis of an action 
predicated on promise, notes that there was no contract in the early 
stages of the known civilizations.** The simple legal transactions of 
the day were effected through property transfer. A borrower of money, 
for instance, would put up a pledge, which created an obligation only on 
the part of the lender to return the pledge should the money be recouped. 


Property transfer constituted the basis for the only commercial 
transactions recognized in the early common law of England. The 
sale of goods on credit was regarded as a reciprocal grant of the goods 
for the money, and the action of debt was made available to the vendor 
to recover the money which was properly his by virtue of the grant. 
There was an increasing realization that the proper basis for actions 
of this sort was promise; however, at that time it was necessary to 
make every cause fit a particular form of action, and so our crafty fore- 
runners in the legal profession sought indirect enforcement of the 
promise by alleging it as a misrepresentation giving rise to an action 
on the case for deceit. The somewhat specious argument made was 
that the defendant had inveigled the goods out of the plaintiff through 
a false promise which the courts could regard as constituting deceit. 


Express warranty was born in the meanwhile, and because it was 
representational in character it was properly classified as also giving 
rise to an action on the case for deceit.” It was not until some time 
later that promise as such was given full recognition as the proper 
basis for an independent cause of action.**”° The form adopted to handle 
the cause was called assumpsit. This turn of events created in legal 
thinking a shift from status to contract.’" It became more fashionable 
to think of warranty in terms of promise rather than representation 
and, in 1778, Lord Mansfield—with the assurance of his colleague, 
Buller, that such had been the practice for the space of his memory— 
held that a suit for breach of express warranty was properly declared 
in assumpsit. By the time implied warranties of quality were recognized, 
the assumpsit action was taken for granted, and they fell into pro- 
cedural line. 





“ Ferson, work cited at footnote 82, at ” Ferson, work cited at footnote 82, at 
p. 118. p. 118. 

*” Dickerson, work cited at footnote 6, Dickerson, work cited at footnote 6, 
See. 1.8. Sec. 1.8. 
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Why is an action ex delicto treated by our courts today as ex 
contractu? Prosser summed up the answer to this, the last of our 
inquiries, when he said: 

it is by no means clear that it was anything more than the accident that 
the cases which arose involved contracts which led to its [warranty] being 
regarded as a matter of contract at all.” 

Thus we have seen: (1) that breach of implied warranty of quality is 
more properly a matter of tort (probably “representation implied in 
law,” as that term has been defined herein) ; (2) that it is treated as 
contract only because of a mistake as to its identity made some 200 
years ago; (3) that the distinction between a tort and a contract 
approach can be of considerable practical significance; and (4) that 
the last 200 years have produced a net advance of zero in remedying 
this sitdation. 


It is submitted in conclusion that no advance can be made in an 
area of the law so steeped in the muck of confusion as to permit the 
promiscuous vacillation of the courts from one legal theory to another 
to the detriment, often, of at least one of the parties involved. Only 
through understanding of the true nature of the warranty obligation 


and conscientious application of the law in accordance with this under- 
standing can advancement be achieved, and a study of history, it seems, 
is the only conduit through which this understanding may be acquired. 
It is therefore hoped that others will be prompted to man the oars of 
Savigny’s rowboat, so that in the next 200 years we may go forward 


by looking back. [The End] 


* COSMETICS—ADVERTISING ALLOWANCES ¢ 


A company selling cosmetics is prohibited from paying to any cus- 
tomer anything of value as compensation for advertising, promotional, 
or other services furnished by such customer unless such payment is 
made available on proportionally equal terms to all other customers 
competing in the resale of such products. (Released April 13, 1956.) 

A cosmetics company is prohibited from furnishing demonstrator 
services to any purchaser of its products when such services are not 
accorded on proportionally equal terms to all other purchasers who 
resell such products in competition with purchasers who receive such 
demonstrator services. (Released April 30, 1956.)\—CCH Trane Recu- 
LATION Reports § 25,949; 25,957. 


™ Prosser, work cited at footnote 13, at 
p. 507. 
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through handling and eating poultry. 
Moreover, in order to be thoroughly 
workable and effective, and at the same 
time least burdensome to the industry, 
the substantive standards of the bill 
stating the conditions under which 
poultry and poultry products shall be 
entitled to pass imspection, or shall be 
considered nonpassable, should meet as 
closely as feasible with the standards 
of the Federal Food, Druy, and Cos- 
metic Act governing these and other 
foods. The provisions of this bill de- 
fining the terms ‘adulterated’ would 
seem to meet this requirement. It is 
only by such conformance that con- 
fusion and inequity can be avoided and 
that the intolerable situation of having 
two different standards can be escaped. 
There can be no assurance of accom- 
plishing the purposes of the inspection 
without firm and positive definitions 
and guidelines in the law. 


“In these and other substantive 
respects, the bill is, basically, well 
planned and provides a sound frame- 
work to accomplish its desirable objec- 
tive, though, as I shall bring out, some 
substantive modifications are desirable. 


“However, for two important rea- 
sons, we believe that this program, 
instead of being placed in the Food 
and Drug Administration as proposed 
by this bill, should be placed in the 
Department of Agriculture. In the first 
place, we feel that this is good common 
sense. That Department is already 
charged with administration of the Fed- 
eral Meat Inspection Act, which is the 
only existing mandatory inspection 
program for meats and meshes with 
the Federal Food, Drug, and Cosmetic 
Act. Thus, it would be possible for the 
Secretary of Agriculture to utilize the 
vast experience and know-how which 
has been developed in the meat inspec- 
tion program over a period of fifty 
years and to establish and maintain 
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uniformity of enforcement policy as 
between poultry and the other meat 
products. 


“At the same time, inclusion, in the 
bill, of the substantive principles of the 
Food, Drug, and Cosmetic Act in set- 
tn up special inspection for this one 
class of foods, would, without placing 
the inspection program in the Food and 
Drug Administration, tend to maintain 
consistency with our own regulatory 
and enforcement activities in relation to 
poultry and other foods; and this, to- 
gether with utilization of procedural 
features like those employed under the 
Meat Inspection Act, should serve to 
preserve the judicial decisions that have 
been made under these Acts during the 
past fifty years and which with the 
Acts themselves and the decisions 
thereunder establish firm and certain 
guidelines and requirements and should 
reduce uncertainty as to interpretation 
arising out of any lack of specificity in 
the requirements. 


“The experience under these two 
Acts provides a ready-made framework 
for the creation and development of a 
program for poultry inspection that 
should insure a first-class effective job 
in the consumer interest and bring this 
objective to a point of attainment in 
the quickest fashion. 


“There is an additional reason why 
we believe that it 
to place the program where we have 
suggested, that is in the Department of 
Agriculture. We are appreciative of 
the compliment paid to the Food and 
Drug Administration by the sponsors 
of this bill in their proposal that the 
provisions of a poultry inspection serv- 
ice be carried out by us. We have 
always stood ready to assume any 
responsibility in the field of food-law 
enforcement which is within our power 
to accept and to carry it out to the best 


would be desirable 
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of our ability. However, in all candor 


the Food and Drug Administration is 
not presently in a good position to 
develop a poultry inspection service of 
the magnitude indicated by this bill. 


“Following a study of our operations 
and functions by a Citizens Advisory 
Committee and acting under the recom- 
mendations thereunder we are engaged 
in developing a program of expanding 
activity which eventually, it is hoped, 
will reach thorough and adequate cover- 
age of all foods and drugs. In addition 
to the problems involved in developing 
such an expanded organization we also 
must concern ourselves with as much 
day-to-day enforcement of the general 
provisions of the food and drug laws 
as is possible under the resources avail- 
able to us in order to give to the public 
the full measure of protection we can 
give on all the products of this nature 
that they buy. 


“This is not, Mr. Chairman, a case 
where the Food and Drug Adminis- 
tration is the only organization of the 
Government that can perform the pro- 
posed task. The Department of Agri- 
culture, which as you know has the 
only existing mandatory imspection 
program for meats of any kind, has 
carried out inspection of red meat in an 
excellent fashion and done a fine job 
on red meat for a period of over fifty 
years. 

“Finally, I should like to invite at- 
tention to two substantive amendments 
that seem to us to be desirable. 


needed to exempt 
farmers who raise and sell only their 
own poultry to household consumers 


as a usual farm-to-household transac- 


“Provisions are 


bon. 

“In addition, as we understand is 
being recommended by the State De- 
partment, provisions are also needed to 
permit imports to be brought into this 
country under circumstances that would 
be consistent. with our international 
agreements and that would insure that 
imported as well as domestic poultry 


PAGE 285 


will be of a quality that is wholly 


acceptable.” 


In the Food and Drug 


Administration 


Action on Bill to Permit Coloring of 
Oranges with FD&C Red No. 32.—The 
orange industry’s practice of artificially 
coloring with FD&C Red No. 32 ripe 
oranges, the skins of which do not have 
characteristic orange color, would be 
permitted for a maximum period of 
three years, under a bill passed by the 
House of Representatives. The period 
would expire March 1, 1959. The pro- 
posed legislation—H. R. 7732—is now 
before the Senate Labor and Public 
Welfare Committee. It reads as fol- 
lows: 


“Paragraph (c) of section 402 of the 
Federal Food, Drug, and Cosmetic Act, 
as amended, is amended by inserting 
immediately before the period at the 
end thereof a colon and the following: 
‘Provided further, That this paragraph 
apply to meeting 
maturity 
under the 


shall not 
minimum 
lished by or 
States in which the oranges were grown 


oranges 
standards estab- 


laws of the 


and not intended for processing (other 
than oranges designated by the trade 


as “packing house elimination”), the 
skins of which colored at 
any time prior to March 1, 1959, with 


the coal-tar color certified prior to the 


have been 


enactment of this proviso as F. D. & C. 
Red 32, or certified after such enact- 
External D. & C. Red 14 in 
accordance section 21, Code of 
Federal Regulations, part 9: And pro- 
vided further, That the preceding proviso 
shall have no further effect if prior to 
March 1, 
suitable for coloring oranges is listed 
under section 406,’” 


Monthly Report, Issued Apri] 28 — 


Fifty-one shipments of foods and drugs 


ment as 
with 


1959, another coal-tar color 
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were seized during March for alleged 
violations of the Federal, Food, Drug, 
and Cosmetic Act, the Food and Drug 
Administration has reported. 


The food seizures involved approxi- 
mately 491,000 pounds of contaminated 
foods. The report also listed 20 crim- 
inal actions terminated and two perma- 
nent injunctions issued by the federal 
courts during the month. 


More than 580,000 pounds of unfit 
foods were voluntarily destroyed by 
manufacturers or dealers under the 
observation of inspectors, or were 
diverted to nonfood use. In addition, 
approximately 4% million pounds of 
rice was cleaned by remilling to remove 
insects and an improperly used in- 
secticide. Storage bins were cleaned 
and rebuilt to prevent future contam- 
ination. 

Other corrective actions noted by 
FDA inspectors making return visits 
to food plants previously found operat- 
ing under objectionable sanitary con- 
ditions included: 


(1) Removal of operations to another 
building where good housekeeping 
could be maintained. 


(2) Repair of buildings to prevent 
entry of insects and rodents, and to 
provide better storage facilities. 


(3) Purchase of new equipment to 
be used in examining the condition of 
incoming raw materials, and in sorting 
to eliminate unfit ingredients. 


(4) Use of protective coverings for 
open ingredient containers. 


(5) Hiring of quality control per- 
sonnel to assure the use of sound mate- 
rials and to maintain proper plant 
sanitation. 


Thirteen seizures involved drugs and 
devices that were below standard or 
were labeled with misleading curative 
claims. Two other drug seizures in- 
volved drugs that were not labeled with 
adequate directions for use. Some lots 
of outdated and deteriorated drugs 
were voluntarily withdrawn from the 
market by 20 drug firms. 
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Hydrocortisone Hearing Postponed. 
—Commissioner of Food and Drugs 
George P. Larrick on May 17 an- 
nounced postponement of the public 
hearing on the proposal to permit sale 
without prescription of hydrocortisone 
ointments and lotions. The hearing 
previously scheduled for May 23, 1956, 
is now postponed to August 15, 1956. 
The postponement was made at the 
request of interested persons, to allow 
time for completion of current studies 
and assembling of data pertinent to 
the issues. 


Foreign-Language Labeling (Terri- 
tories)—Amendments to the regula- 
tions for labeling of food, drugs and 
cosmetics allow the use of the language 
(other than English) predominant in 
the territories where the articles are 
solely distributed. 


Pesticide Tolerances.—Tolerances for 
residues of heptachlor have been ex- 
tended to carrots and radishes. Persons 
adversely affected may file objections 
with the Hearing Clerk, Department of 
Health, Education, and Welfare, Room 
5440, 330 Independence Avenue, S. W., 
Washington 25, D. C., prior to June 3, 
1956. 


Tolerances for residues of 3-(3, 4- 
dichlorophenyl), 1, 1-dimethylurea have 
been extended to potatoes, and tolerances 
for residues of 3-(p-chlorophenyl)-1, 
l-dimethylurea have been extended to 
grapes. Persons adversely affected were 
permitted to file objections prior to 
May 24, 1956. 


Tolerances for residues of malathion 
have been extended to grapefruit, kum- 
quats, lemons, limes, oranges, tanger- 
ines and tangelos. Persons adversely 
affected may file objections prior to 
June 9, 1956. 


Tolerances for residues of zineb have 
been extended to hops and wheat. Per- 
sons adversely affected may file objec- 
tions prior to June 9, 1956. 


A tolerance has been established for 
residues of basic copper carbonate. 
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Persons adversely affected were per- 
mitted to file objections prior to May 
27, 1956. 


Dieldrin has been deleted from the 
list of tolerances prescribed for fresh 
fruits and vegetables in Section 120.101 
(e)(1), (6) (reported in CCH Foop 
Druc Cosmetic Law Reports at § 1804). 
These former tolerances are superseded 
by new tolerances as follows: 


“§ 120.137. Tolerances for residues 
of dieldrin in or on raw agricultural 
commodities are established, as follows: 


“(a) 0.75 part per million in or on 
barley straw, oat straw, rice straw, rye 
straw, wheat straw. 


“(b) 0.25 part per million in or on 
apples, beets (garden), garden beet 
tops, broccoli, brussels sprouts, cabbage, 
cauliflower, celery, cherries, collards, 
cucumbers, endive (escarole), grapefruit, 
kale, kohlrabi, lemons, lettuce, limes, 
mustard greens, oranges, pears, pine- 
apple, quinces, rutabagas, salsify tops, 
spinach, summer squash, Swiss chard, 
tangerines, turnips, turnip tops. 


“(c) 0.1 part per million in or on 
asparagus, barley grain, carrots, cran- 
berries, eggplant, grapes, horseradish, 
mangoes, oat grain, parsnips, peppers, 
pimentos, potatoes, plums. and prunes, 
radishes, radish tops, rice grain, rye 
grain, salsify root, strawberries, sweet 
potatoes, tomatoes, wheat grain. 


“(d) Zero in or on alfalfa, beans, 
blackeyed peas, cantaloups, clover, corn 
grain, corn forage, cowpeas, cowpea 
hay, grain sorghum, grain sorghum 
forage, lespedeza, muskmelons, peas, 
pea hay, popcorn, pumpkins, soybeans, 
soybean hay, watermelons, winter squash.” 
—21 Federal Register 2465, effective 
April 17, 1956. 

A petition has been filed proposing 
the establishment of a tolerance of 
five parts per million for residues of 
sodium-o-phenylphenate, determined as 
o-phenylphenol, in or on apples and 
pears. See 21 Federal Register 2571. 


The date on which the pesticide- 
chemicals amendment will become effec- 
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tive has been extended for allethrin, 
ammonia, diphenyl, octamethyl pyro- 
phosphoramide, piperony!l butoxide, pyre- 
thrins, and trichloroethane. 


The Commissioner of Food and 
Drugs has issued a new statement of 
general policy for the purpose of clarify- 
ing the status of foods bearing residues 
for which the effective date has expired: 


“$3.46 Use prior to July 22, 1956, 
of a pesticide chemical for which exten- 
sion is granted may yield a raw agri- 
cultural commodity that bears residues 
of the chemical. In such case, the raw 
agricultural commodity will not be con- 
sidered as adulterated within the mean- 
ing of the Federal Food, Drug, and 
Cosmetic Act even though it is mar- 
keted after July 22, 1956, provided the 
commodity bearing such residues would 
have been legal in interstate commerce 
in 1956, prior to July 22.”—21 Federal 
Register 2592, effective April 19, 1956. 


Proposed amendments to the regula- 
tions for setting tolerances and granting 
exemptions from tolerances for pesti- 
cide chemicals in or on raw agricultural 
commodities concern (1) the computa- 
tion of fees for pesticides on an indi- 
vidual basis; (2) the designation of 
pesticide chemicals which are safe for 
general use; (3) the methods of deter- 
mining the quantitative amounts of 
residues for related pesticide chemicals; 
(4) the classification of pesticide chem- 
ical compounds; (5) the procedure for 
filing petitions proposing tolerances; 
(6) tests on the amount of residue 
remaining; and (7) specific tolerances 
for pesticide residues in or on fresh 
fruits and vegetables.—Reported in CCH 
Foop Druc Cosmetic Law Reports, 
May 21, 1956. 


Cheese Standards.—An order estab- 
lishing a definition and standard of 
identity for samsoe 
pending a hearing on objections.—21 
Federal Register 2918. 

A petition has been filed by the Na- 
tional Institute, Inc., setting 
forth a proposal to establish a definition 


cheese is stayed 


Cheese 
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and standard of identity for nuworld 
cheese; to amend the definitions and 
standards of identity for pasteurized 
process cheese, pasteurized process cheese 
food, pasteurized process cheese spread, 
cold-pack cheese, club cheese, com- 
minuted cheese, and cold-pack cheese 
food, by inserting the words “nuworld 
cheese” after the words “blue cheese” 
in the first and second sentences of 
paragraph (a)(6) of each of these 
standards.—21 Federal Register 2415. 


Prescription Drugs.—It is proposed 
to amend the regulations exempting 
certain drugs limited by new-drug ap- 
plications to preseription sale (reported 
in CCH Foon Druc Cosmetic Law 
Reports at § 2001), by changing para- 
graph (a)(7) concerning diamthazole 
dihydrochloride. All interested persons 
may submit their views to the Hearing 
Clerk, Department of Health, Educa- 
tion, and Welfare, Room 5440, 330 
Independence Avenue, S. W., Wash- 
ington, D. C., prior to June 10, 1956. 


In the Courts 


Exploding Bottled Beverage. — On 
April 27, 1956, in Coca-Cola Bottling 
Works, Inc. v. Chester Crow, the Ten- 
nessee Supreme Court reversed a judg- 
ment for the defendant, in an action 
to recover for personal injuries caused 
by the explosion of a bottled beverage. 


The court held that although there 
was no affirmative evidence of any spe- 
cific act of negligence upon the part of 
the bottler, an inference of negligence 
was reasonably permissible and that the 
case properly went to the jury, where 
the plaintiff made it appear by clear pre- 
ponderance of evidence that the bottle 
was carefully handled by all into whose 
possession and control it came after 
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leaving the possession and control of 
the bottler, and that there was no rea- 
sonable opportunity for the bottle or its 
contents to have been tampered with by 
someone after it left the possession and 
control of the bottler—CCH Foon 
Dauc Cosmezic Law Reports { 22,447. 


Glass in Bottled Beverage—In Ben 
F. Wells v. Coca-Cola Bottling Company 
of Fresno, the California District Court 
of Appeals for the Fourth District 
recently affirmed an action for judg- 
ment for the plaintiff where personal 
injuries were allegedly sustained as a 
result of drinking a bottled beverage 
containing pieces of glass. 


The defendant’s motion to set aside 
judgment for the plaintiff on the ground 
that the trial court had no jurisdiction 
to enter judgment because the case 
had not been submitted was denied. 
Although the trial court had erred in 
rendering a decision without first en- 
tering a formal order of submission, 
it was held that the court was justi- 
fied in believing that the privilege of 
filing briefs had been waived and 
abandoned where both parties failed to 
file any briefs in the eight months 
before the decision, despite the fact that 
the case had been ordered submitted on 
briefs and the plaintiff was to file the 
first brief. 


A nunc pro tunc order changing the 
date of the judgment to a time before 
the plaintiff's death may be exercised 
(1) where the action has been fully 
tried at the time of the plaintiff's death, 
(2) where the court has announced its 
decision for the plaintiff and findings 
of fact and conclusions have been pre- 
pared and submitted and (3) where 
a delay in entering the judgment until 
after the plaintiff's death was by the 
judge. Also, judgment may be made by 
a different judge where the judge who 
had heard the case has retired. 


CO 





A COMMERCE CLEARING HOUSE PUBLICATION 














Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 
cn ae This magazine is published to promote sound thought 


i) = a in economic, legal, and accounting principles related 
TAXE 5 = oe to all federal and state taxation. .. . To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 
. The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Labor Law Journal 

Specifically designed and edited to promote sound 
thinking on labor law problems, the Labor Law 
Journal presents timely articles on the complex rela- 
tionship of Law, Labor, Government, Management, 
and Union. Each month, it brings you the serious 
thinking, viewpoints, and attitudes of leaders in the 
field—on significant labor law problems. Specialists 
in the field treat troublesome phases of labor law in 
factual, hard-hitting articles. No punches are pulled 
—nothing is “slanted.” Issued monthly; subscrip- 
tion rate—$10 a year. Sample copy on request. 


Insurance Law Journal 


Each month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests 
of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, 
and other timely features. It is edited exclusively 
for insurance !aw men, by insurance law men. 
Emphasis is on the insurance law fields of Life, 
Health and Accident, Fire and Casualty, Automobile, 
and Negligence. Issued monthly; subscription rate— 
$10 a year, including a handsome binder for perma- 
eed nently filing a year’s issues. Send for a sample copy. 
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